
v BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION - » w T ^

2u-~Gi].\Y -»f* Aii S* 57
Rulemaking Re :
Electric Distribution Companies' : H v i ̂  N
Obligation to Serve Retail Customers at the : Docket No. L-o6o4O169^"
Conclusion of the Transition Period :
Pursuant To 66 Pa. C.S. §2807(e)(2) :

COMMENTS OF DIRECT ENERGY SERVICES, LLC

Direct Energy Services, LLC ("Direct Energy") submits these comments to demonstrate

that a full Retail Default Service bid out model - rather than the structure initially proposed by

the Commission - provides the greatest opportunity for competitive market forces to deliver the

best value to consumers in the post-transition period as envisioned by the Electric Choice Act. If

the Commission nonetheless decides to not adopt Direct Energy's model, Direct Energy suggests

modifications to the structure initially proposed by the Commission so that market distortions

will be minimized and so that consumers can fully realize the benefits of a competitive electricity

market, including product options, innovation, service improvement and downward pressure on

electricity prices,

I. Introduction and Summary

Direct Energy, a licensed electric generation supplier ("EGS"), is a subsidiary of

Centrica, a leading provider of energy and other energy-related services to over 18 million

households worldwide, with annual revenues of $31 billion and $17 billion in market

capitalization, and over 38,000 employees. Direct Energy has over 3.5 million gas and

electricity customers in North America. Direct Energy serves about 25,000 residential and small

commercial natural gas customers in Western Pennsylvania. In serving electricity customers in
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the U.S., Direct Energy provides an "all in" service, including billing and customer care service,

and acts as the single point of contact for electricity service, including acquiring and paying for

the utility's distribution service. Direct Energy offers retail customers a variety of product

options, including multi-year price protection programs that allow customers to mitigate their

specific concerns about energy prices.

Direct Energy's position on the issues concerning post-transition Default Service is

informed by Centrical experiences in the United Kingdom, Texas and Canada. In Texas and

Canada, Direct Energy provides default and equivalent service in place of the utilities. In the

UK, competitive electricity and gas markets have resulted in switching by almost one-half of all

customers, and customers have experienced substantial savings as well as service improvements

and innovation - demonstrating conclusively that competitive markets can and do work.

The General Assembly has determined that competition is the law of the land for

Pennsylvania. In the order initiating this rulemaking, the Commission correctly determined that

Default Service "should primarily serve as a backstop to the competitive retail market" and that

an appropriately crafted framework for Default Service serves the public interest "by fostering a

robust retail market for electricity."1 The Commission has thus recognized the wisdom of the

General Assembles determination that competition provides the right tools to deliver the best

service to retail electric consumers. Therefore, every decision the Commission makes

concerning the post-transition period should be in favor of more competition, not less. This is

especially true for the design of post-transition Default Service, which the Commission agrees

"is the most important task remaining for the Commission in the implementation of the Act."2

1 December 16, 2004 Order at 5.

2 Id.
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The Commission's proposal to have the incumbent utilities provide Default Service

through a wholesale supply bid out is simply the wrong approach. On the other hand, Direct

Energy's proposal to bid out the entire Retail Default Service function to qualified EGSs will

permit competitive market forces to deliver the best value and service to consumers. Simply put,

under the Retail Default Service model, the EGS winning the bid will provide retail electric

service to the end user, and will be responsible for billing, collecting and customer care. Many

EGSs have the resources and wherewithal to provide Retail Default Service. Having companies

other than the incumbent utilities provide default and equivalent service has worked in other

territories. In fact, Direct Energy is the provider of "Price to Beat Service" to approximately

700,000 electricity customers in Texas, and finalized an agreement last year to become the

provider of "Default Service" to 980,000 gas and electric customers in Alberta, Canada.

The Commission has acknowledged that it has the authority to require a Retail Default

Service model.3 However, the Commission has declined to propose a Retail Default Service

model for the post-transition period because "the competitive retail market is still in transition."

Direct Energy suggests that this rationale does not fully recognize that the rules established in

this proceeding will not become effective for the majority of retail customers until January 1,

2011.4 Also, this rationale is not consistent with the Commission's determinations that Default

Service is both to backstop and foster the competitive retail electric market, and must avoid

distortions to the operation of the market.5

Id. at 8.

Stranded cost recovery periods and rate caps expire December 31, 2010 for the following utilities:
West Penn Power Company, Pennsylvania Electric Company, Metropolitan Edison Company and
PECO Energy Company.

December 16,2004 Order at 5.
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Direct Energy submits that, rather than counseling against adoption of a Retail Default

Service model for the post-transition period, the current market environment demonstrates why

the Commission must implement a Retail Default Service bid out for the post-transition period.

Otherwise it is likely that competitive market forces will not be able to deliver all of the benefits

of competition to customers. The high levels of shopping during the phase-in of electric choice

have not been sustained through the transition period primarily because stranded cost charges

and rate caps have distorted the normal relationship between wholesale and retail electric

markets and prices.6 The completion of the utilities1 stranded cost collections and the expiration

of administratively determined capped rates provide the Commission with the opportunity to do

what the General Assembly envisioned in enacting the Electric Choice Act - rely upon foil

competition to deliver value to customers.

II. A Retail Default Service Bid Out Will Provide the Benefits of Full Competition to
Default Service Customers in the Post-Transition Period as Envisioned by the
Electric Choice Act,

The purpose of the Electric Choice Act is to "create direct access by retail customers to

the competitive market for the generation of electricity."7 The reason for this innovation is the

General Assembly's declaration that markets are superior to economic regulation in determining

the costs of generating electricity.8 The Commission's order initiating this rulemaking correctly

determines that this is "one of the key policy declarations of the Act."9 This key policy

6 Former Chairman Fitzpatrick recognized this market distortion in his Concurring Statement to the
Commission's decision addressing requests for reconsideration in Duquesne's POLR III case, and
in the list of reports and quotations attached to his statement as Appendix A.

7 66 Pa. C.S. §2802(12).

8 66 Pa. C.S. § 2802(5).

9 December 16, 2004 Order at 4. Other key policy declarations identified by the Commission are:
"POLR service should be reliable, available on reasonable terms and conditions, associated with
high-quality customer service, and provided consistent with the level of protections currently
afforded to low-income customers. 66 Pa. C.S. §§2802(9), (10), (11)." Id. The Commission also
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declaration is the basis for the General Assembly's pricing standard for Default Service in the

post-transition period: prevailing market prices and full recovery of all reasonable costs.10

The Commission has correctly determined that "to foster a competitive market, any

POLR service model must be carefully designed to avoid distortions in the market" because the

primary function of POLR service is to backstop the competitive retail market.11 Direct Energy

believes that the Commission's proposal will distort the retail market and therefore is not

supportive of the broader goals of the Act, Moreover, even in the best light, the Commission's

proposal can only capture a portion of the benefits the competitive market can provide to

customers after the transition period market ends. The Commission must go further and permit

competitive market forces to work in the post-transition period as envisioned by the General

Assembly by bidding out the entire Retail Default Service function.

There is no dispute that the scope of the post-transition Default Service function is set

forth in Section 2807(e)(3) of the Electric Choice Act:

If a customer contracts for electric energy and it is not delivered or
if a customer does not choose an alternative electric generation
supplier, the electric distribution company or commission-
approved alternative supplier shall acquire electric energy at
prevailing market prices to serve that customer and shall recover
fully all reasonable costs.12

Thus, the General Assembly has declared that after the transition period, the market is to

determine the price for Default Service and, as the Commission acknowledges, the Act envisions

that post-transition Default Service can be provided by an EGS alternative provider through a

previously recognized that the means to accomplish these goals is through the competitive market
and not through regulation. Petition ofDuquesne Light Company, Docket No. P-00032071,
Order entered August 19, 2004, at 7.

10 66Pa.C.S.§2807(e)(3).

11 December 16,2004 Order at 5.

12 66 Pa. C.S. § 2807(e)(3) (emphasis added).
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competitive retail bid out process.13 Section 2802(16) of the Act also declares that "[e]lectric

distribution companies should continue to be the provider of last resort in order to ensure the

availability of universal electric service in this Commonwealth unless another provider of last

resort is approved by the Commission/'14 Contrary to the Commission's statement,15 Direct

Energy submits that this provision does not express a preference for utilities to continue the role

of Default Service Provider in the post-transition period as a general matter, but rather only for

the purpose of ensuring the availability of universal electric service. There is no reason why a

Retail Default Sen/ice bid out could not ensure the availability of universal service from a non-

utility Default Service Provider. Bidding out the full Retail Default Service function, with a

commitment that the bidder agree to provide service according to all PUC rules, regulations and

guidelines, will ensure that competitive market forces deliver the best value to customers for

these services in a manner that meets all the key policy declarations of the Electric Choice Act.16

The Commission should adopt Direct Energy's Retail Default Service proposal to auction

off the full retail obligation to default service customers.17 Under Direct Energy's alternative

model, the entire Retail Default Service function would be bid out to qualified EGSs who would

provide not just the generation service to customers but the retail functions needed to provide the

13 Id. at 8.

14 66 Pa. C.S. § 2802(16) (emphasis added).

15 Having the EDC act as the default service provider "is consistent with the General Assembly's
declaration of policy that incumbent EDCs should continue to act as the default service provider
unless the Commission approves an alternative provider, 66 Pa, C,S, §2802(16)," Id. at 8-9,

16 As stated above, the key policy declarations identified by the Commission are that market forces
are superior to economic regulation in determining the cost of electric generation, and that POLR
service should be reliable, available on reasonable terms and conditions, associated with high-
quality customer service, and provided consistent with the level of protections currently afforded
to low-income customers. Id. at 4.

17 Proposed regulations to implement Direct Energy's Retail Default Service proposal are attached
as Appendix A.
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retail service (billing, customer care, etc.) as well. The EDC would continue to meter the service

and be responsible for physically terminating a customer's service, as well as retail back-up

service for short-term energy replacement. The EDC would not receive an "adder" but could be

compensated by a small one-time fee to pay for transferring customers. Other key features of

Direct Energy's alternative model, as it is presently being proposed, are:

• Several companies could provide full Retail Default Service (no EDC affiliate
could provide service to more than 1/3 of the customers in its affiliated EDCs
service territory, and each EDC service territory would have at least three Retail
Default Service Providers).

• Companies affiliated with EDCs could bid (so PECO could bid to serve customer
in West Pennfs service territory - or vice versa) provided the EDC-affiliate is
structurally separated from the EDC; statewide, EDC-affiliates would be limited
to 2 million customers.

• Retail customers would have an "opt out" option, in which case the customers
would take the EDCs monthly priced "default" service.

• Retail Default Service Providers would post security against business failure
(other Retail Default Service Providers would be required to step in if needed).

• Retail Default Service Providers would provide service according to all
Commission rules, regulations and guidelines, including universal service.

Advantages of Direct Energy's Retail Default Service proposal include:

• The Retail Default Service Model Brings Greater Value to Consumers - The
right to be the Retail Default Service Provider is valuable. The Retail Default
Service bid process will unlock that value and force the winning bidder to share it
with customers.

a Bids would be for two year period, providing stable transition to full
competitive market-based prices (without a retail "default" supplier).

• The Retail Default Service Model Promotes Reliability - Several companies in
each service territory will be set up to serve large numbers of customers.

• Financial security will compensate any company that takes over for a
Retail Default Service Provider/winning bidder that subsequently
abandons the market.

• The Retail Default Service Model will Promote Greater Retail Competition -
The ability of all customers to select from a range of competitors and variety of
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products is one of the most important outcomes of any further reform for the
electricity market.

D The retail competitive market in Pennsylvania has been shown to offer
great benefits to customers when customers are exposed to market-based
default prices.18

• Allowing a variety of companies to provide Retail Default Service will
give them a stake in the Pennsylvania competitive market - and a base
from which they can compete to serve other consumers in Pennsylvania,

• The Retail Default Model Can Promote Greater Energy Diversity and
Economic Development.

a As a condition of the bid, the bidder could propose any increase or
expansion in the otherwise applicable AEPS standards for that service
territory. Additionally, the bidder would be required to make a
contribution to an economic development fund.

Direct Energyfs proposal squarely responds to the Commission's view that "the

framework associated with implementing a retail POLR model requires further review and

consideration."19 Direct Energy's Retail Default Service Model will provide immediate, real

benefits to retail customers by taking the economic profits embedded in EDCs1 monopoly on

providing default service and forcing this value of incumbency to end users. At the same time it

provides these benefits from competitive market forces, Direct Energy's proposal satisfies the

post-transition standard of Section 2807(e)(3) that Default Service reflect prevailing market

prices and provide for full recovery of all reasonable costs. The Retail Default Service bid out

will produce market-based prices that reflect the market-based costs of the Retail Default Service

provider (generation procurement expenses, customer migration risks/costs, administrative &

operational costs, customer care costs, and reasonable profits), and will permit default prices to

reflect the different risks and costs of serving Default Service customers.

18 The increased competition among large business customers versus the lack of competition among
residential and small business customers in Duquesne's service territory demonstrates this most
clearly.

19 December 16,2004 Order at 9.
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However, Direct Energy's proposal alters the Commission's proposed process for

appointing an alternative Default Service Provider ("DSP").20 By requiring an alternative DSP to

obtain a certificate of public convenience, the Commission's proposed process treats an

alternative DSP as a full-fledged "public utility" under the Public Utility Code. The Electric

Choice Act envisions just the opposite. Section 2807(e)(3) states that "the electric distribution

company or commission-approved alternative supplier shall acquire electric energy at prevailing

market prices to serve" default service customers. This language shows the General Assembly's

intent that an alternative Default Service Provider is not to be an EDC=type public utility. An

alternative DSP will provide service through contract only to a segment of customers and will

not be providing EDC "public utility" service. A blanket requirement for an EGS to become a

"full-fledged" public utility if it is to serve as an alternative DSP is also contrary to requirement

of Section 2809(e) of the Act. This section requires the Commission to show that the imposition

of additional Public Utility Code provisions applicable to EDCs is necessary to maintain quality

of service, protect the public or ensure safety and reliability of electric service.21 Such a blanket

requirement is also not good policy and is unnecessary. The Commission need only impose

financial security requirements on an alternative DSP to guarantee performance which, in effect,

will treat the alternative DSP the same as an EGS rather than a utility.

III. Commission's Proposal

The Commission has proposed that Default Service should be provided through a

wholesale auction with the incumbent EDC continuing the customer relationship. Direct Energy

does not support wholesale auctions to provide default service for the following reasons:

20 December 16, 2004 Order at 9; Annex A, proposed Section 54.183(b),(c).

21 66 Pa. C.S. § 2809(e); see PPL Energyplus v. Com., 800 A.2d 360, 362 (Pa.CmwIth. 2002); 814
A.2d 861, 864-65 (Pa.CmwIth. 2002), reversed on other grounds, Delmarva Power & Light Co.
v. Commonwealth & Pa. PUCy 2005 Pa. LEXIS 632 (Pa., March 31, 2005).
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• Wholesale auctions, especially when structured as long-term price hedge

arrangements, do not provide customers with proper price signals,

• Wholesale auctions do not provide generators with proper price signals to make

incremental investments in power stations,

• Wholesale auctions do not allow consumers the opportunity to effectively manage

their energy usage in response to price signals,

• Wholesale auctions do not encourage customers to become educated shoppers of

retail electricity prices,

• Wholesale auctions do not enable consumers to see and make decisions based on

reducing the environmental impact of their energy usage, and

• Wholesale auctions fail to recognize the critical non-price benefits of retail

competition, especially product innovation and service improvements.

The Commission has suggested that customers be provided with default pricing with a

proposed term of service of at least one year, and an initial term of 17 months22. Providing

default fixed pricing for periods or 12, 17 or more months will not create a workable retail

market, as demonstrated by the lack of competitors and product options in New Jersey.

Moreover, a wholesale auction model will give consumers little incentive to consider the

environmental impact of their energy usage, as customers will be provided with a fixed price

regardless of their usage pattern. Consumers will not be empowered or even encouraged to

respond to, let alone see, the prevailing market price. As the Commission's proposed model will

result in a disconnect between the price consumers pay and the prevailing market price, demand

response will not be considered. In order to be able to effectively promote demand side response

consumers should have the opportunity to effectively manage their energy usage in response to

22 December 16, 2004 Order at 11.
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price signals. Also, as can be seen from the experience in New Jersey, wholesale auctions do not

promote the development of a competitive market. In February 2005, New Jersey had 1,481

residential customers being served by alternate suppliers out of a market with well over 3 million

residential customers, resulting in a participation rate of less than 0.05%.23 Forcing consumers

onto extended default fixed prices provided through a wholesale auction is ultimately bad for the

environment, does not empower consumers to be able to make their own decisions and will stifle

the creation of a competitive market. Providing consumers with prevailing market prices

through monthly pricing will allow them to make rational decisions, use energy more efficiently

and will provide consumers with options for their energy supply through the competitive market.

IV. Modifications To The Commission fs Proposal

If Direct Energy's Retail Default Service model is not adopted as the post-transition

Default Service model, the Commission's proposal should be modified according to the six

points outlined below.

1. The Commission should include Direct Energy's model as a pilot program for

each EDC territory to be implemented according to a definite timetable, or upon petition from a

qualified entity. The New York Public Service Commission recently approved a settlement in a

Consolidated Edison rate case that includes on-going consideration of the implementation of

such a retail auction pilot.24 The Commission should embrace this opportunity to continue to be

at the forefront of exploring ways to increase development of the competitive retail market. The

Commission could direct that 20% of residential and small commercial customers be subject to a

23 New Jersey Board of Public Utilities Electric Switching data for February, 2005, available at
http://www.bpu.statc.nj.us/energy/elecSwitchData.shtml.

24 Case # 04E0572. See ORDER ADOPTING THREE-YEAR RATE PLAN, issued by the New York
Public Service Commission March 24, 2005 available at:
http://wvw3.dps.state.nv.us/pscweb/WebFileRoom.nsf/ArticlesBvCateqorv/BFCF5488B5C3620A
85256FCD005A5F0F/$File/04e0572:ord.03,24.05.pdf?OpenElement.
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full retail POLR model bid out. The results of the pilot could then be monitored to allow the

Commission to judge the success of the program in light of real-world conditions.

2. With respect to the details of Commission's proposed wholesale supply model, the

Commission should require a uniform statewide competitive procurement process rather than

permitting each EDC to implement a different procurement process for its service territory.

Requiring Competitive Suppliers to deal with many different procurement rules and practices

imposes anticompetitive burdens on suppliers that are unnecessary and not outweighed by any

purported benefits to individual EDCs. Additionally, having differing rules on default supply is

confusing for Pennsylvania consumers that move between EDC territories or that have meters in

more than one EDC territory. Providing uniformity in rules and practices across the state

promotes customers understanding of and ability to participate in the market.

3. Default prices for residential customers and small business customers should be

set at a monthly average price and, as the Commission has suggested, not be subject to

reconciliation. By setting monthly average prices the Commission will allow customers to see

the "prevailing market prices1', will eliminate the need for reconciliations or true-ups, which are

inherently difficult for consumers to understand, and will reduce the opportunity and risk of

"gaming".

Monthly average prices can result in savings for default consumers when compared to

fixed default prices gained through a wholesale auction and will not result in extreme monthly

volatility in prices. Internal analysis of New Jersey's market by Direct Energy shows just this

result. Comparing pricing under the New Jersey wholesale auction model and what monthly

prices in 2004 could have been demonstrates that electricity consumers would have benefited to

a tune of $6 million had New Jersey used the structure advanced by Direct Energy. Moreover,

while there would have been seasonal price variations, consumers would not have seen dramatic
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price volatility. Monthly prices would have ranged from a low of 4.33^/kWh in March to a high

of only 6.45j£/kWh in June. Clearly this approach gives consumers a fair arrangement,

minimizes the migration risk issues, provides better price signals to consumers to understand

their usage and environmental impact, and allows for real retail competition.

New Jersey pricing comparison for the year 2004

- Monthly Averaged
Rate

- Default rate

Graph compiled from Direct Energy analysis

Opponents of monthly pricing claim that it would expose consumers to the volatility of

the spot market prices. However, these views fail to recognize that consumers pay the average

price over an entire month, whereas perceptions of price volatility are generally based on hour-

to-hour spot market price changes.

4. The threshold between small and large business customers should be reduced

from 500 kW annual peak demand as proposed to 25 kW annual peak demand, consistent with

the Commission's regulations concerning customer information25 with all large business

customers (>25 kW annual peak demand) receiving hourly pricing as their default option. The

Commission should rely upon the competitive market to deliver fixed price options to these

customers, as customers have been able to in Duquesne's service territory. Information on the

25 61 Pa. Code §54.2.
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Pennsylvania Consumer Advocate's website shows that as of April 1, 2005, over 43% of

industrial customers in Duquesne's service territory are being supplied by alternative suppliers.26

Any large business customers that do not have the appropriate technology to allow hourly pricing

at the end of their EDCs transition period should be provided with hourly profiles to allow them

to receive pricing which properly reflects their usage. If the Commission sets the threshold

between large and small business customers above 25kW annual peak demand it should establish

a schedule to reduce the threshold to 25kW over a set time period or establish a mechanism to

allow the threshold to be reduced in the future. Setting the threshold at 500kW, which is higher

than the threshold already set in the Duquesne service territory, without a means to revise this

downward would reduce options available to customers and stifle the competitive market.

5. The Commission should require the deployment of advanced metering technology

and the provision of EGS competitive metering to all customers prior to the end of each EDCs

transition period to enable smaller commercial customers, and ultimately residential and small

business customers, to obtain benefits of real-time pricing and demand response programs.

6. Finally, the proposed switching rules should be changed to state that the Default

Service Provider must accept the return of shopping customers as the general rule, with

exceptions only to prevent actual "gaming." The Commission's proposal treats the utility's

acceptance of these customers as the exception rather than the rule. The Commission's proposal

complies with Section 2807(e)(4) of the Act only if the utility can refuse to accept a returning

customer for the same reasons it could refuse service to a new applicant, that is, bad credit

concern. This concern is further minimized if the Commission adopts monthly pricing as the

default price mechanism.

http://www.oca.state.pa.us/cinfo/mstat.htm. April 1, 2005 statistics.
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V. Conclusion

The Commission has the opportunity to set the framework for a successful competitive

electric market that will benefit all Pennsylvania consumers while ensuring that these customers

will have access to reliable service. Direct Energy believes that the ultimate framework should

foster a robust retail market and, wherever possible, should foster more competition. Direct

Energy's primary and alternative proposals for the Commission's post-transition default service

rules will accomplish these goals and should be incorporated into the final product.

Respectfully submitted,

£WuJ(J
Daniel Clearfield, Esquire
Kevin J. Moody, Esquire
Wolf, Block, Schorr & Solis-Cohen LLP
212 Locust Street, Suite 300
Harrisburg, PA 17101
(717)237-7160

Date: April 27,2005 Counsel for Direct Energy LLC
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APPENDIX A



PENNSYLVANIA PUBLIC UTILITY COMMISSION

DIRECT ENERGY'S PROPOSED REGULATIONS
Provision of Retail Default Service in Post-Transition Period

1. Definitions.

"Act" - The act of December 3, 1996, known as the "Electricity
Generation Customer Choice and Competition Act," (P.L.802, No. 138), as
amended,

"Competitive Transition Charge" (CTC) - as defined in 52 Pa. Code
§ 54.2.

"Retail Back-Up Default Service" - Retail back-up service available to a
customer in the event that: (i) the applicable Retail Default Service Provider or
EGS was unable to provide service to that customer; (ii) the term of Retail Default
Service has been completed; (iii) the customer is unable to receive Retail Default
Service or EGS Retail Services for whatever reason; or (iv) the customer opts out
of Retail Default Service. Default Service does not include service from a
Replacement RDSP or a Designated RDSP.

"Designated Retail Default Service Provider" - A Retail Default Service Provider
appointed by the Commission in accordance with section 5.

"Distribution" - the delivery of electricity over lines which operate at a voltage
level typically equal to or greater than 110 volts and less than 69,000 volts to an end-use
customer within the Commonwealth.

"Distribution Service" - the delivery of electricity to a retail customer by the
electric distribution company, on behalf of the customer's EGS or Retail Default Service
Provider, from points on the transmission system or from a generating plant, but shall in
no case include any component of Retail Services as defined herein.

"Electric Distribution Company" (EDC) - An electric distribution company as
defined in section 2803 (relating to definitions) of the Act, including any provider of
Distribution Service in accordance with orders or regulations of the Commission.
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"Electric Generation Supplier" (EGS) - an electric generation supplier as defined
in Section 2803 of the Act, including any provider of Generation Service and/or Retail
Services in accordance with orders or regulations of the Commission.

"Generation Service" - the provision of electric energy and capacity to a retail
customer.

"Intangible Transition Charge" (ITC) - as defined in 52 Pa. Code § 54.2.

"Large Non-Residential Customer" - a non-residential electric service customer
with a maximum registered peak load exceeding 50kW in the last 12 months.

"Non-Generation Retail Services" - those aspects of Retail Services other than
procuring and providing Generation Service.

"POLR Service" - "Retail Default Service" or "Retail Back-Up Default Service"

"Replacement Retail Default Service Provider" - A Retail Default Service
Provider appointed by the Commission in accordance with Section 10.

"Residential Customer" - a customer who receives or would receive Distribution
Service in accordance with the EDCs residential service tariff.

"Retail Services" - the provision to one or more retail customers of services other
than Distribution Service. As of January 1, 2010, Retail Services shall include, but need
not be limited to, procuring and providing Generation Service, initiating and procuring
Distribution Service, retail billing, customer care services, call center facilities for
customer inquiries; and other information services as determined by the Commission.

"Retail Default Service" - The provision of Retail Services to customers: (i) who
have not chosen an EGS to provide Retail Services; (ii) who have previously chosen an
EGS but have elected to return to Retail Default Service; or (iii) who have returned to
Retail Default Service when their EGS has defaulted, exited the market or otherwise
ceased serving the customer. Retail Default Service does not include Retail Back-Up
Default Service.
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"Retail Default Service Provider (RDSP) - Any company appointed by the
Commission through auction or otherwise to provide Retail Default Service.

"Small Non-Residential Customer" - a non-residential customer with a maximum
registered peak load no greater than 50kW in the last 12 months.

POLR Service for Residential and Small Non-Residential Customers.

The Commission shall appoint through auction a Retail Default Service Provider for
a 2-year period at the end of the Transition Period,

2. Retail Default Service.

(a) Upon the completion of the collection of competitive transition charges
and intangible transition charges by an EDC, Retail Default Service in the EDCs service
territory for Residential Customers and Small Non-Residential Customers shall be
provided by one or more RDSPs selected as a result of a Retail Default Service Auction,
as described in section 3. Retail Default Service shall be provided for a period of two (2)
years after which such service shall no longer be available.

(b) The Commission shall designate Retail Default Service Providers to
provide Retail Default Services to all Residential Customers and Small Non-Residential
Customers in each EDCs service territory, provided, however, that any such customer
who has already chosen an EGS to provide service effective on or before the effective
date of the initiation of Retail Default Service shall continue to receive service from the
customer's chosen EGS.

Process for Retail Default Service Auction.

3. Retail Default Service Auction.

(a) General, The Commission shall appoint the providers of Retail Default
Service no later than 120 days prior to the initiation date for the provision of Retail
Default Service. Selection by the Commission of such providers, and the price at which
Retail Default Service will be provided, shall be determined through a competitive
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bidding process. The design of the competitive bidding process shall be determined by
the Commission through an on-the-record proceeding, and shall include, at a minimum,
the following characteristics: (i) the bidding process shall be in the form of a retail
auction designed to arrive at two-year fixed prices retail price for all Retail Default
Service customers in each EDC service territory and shall be conducted in an efficient
manner that minimizes the administrative costs involved in conducting the auction; (ii)
the Commission shall structure the auction so that each customer type (e.g., Residential
Small Non-Residential) is auctioned separately and shall create reasonable size customer
tranches that promote an efficient auction; (iii) should any EDC have fewer than 100,000
customers eligible for the auction, the Commission shall determine the appropriate
treatment of such customers so that they will not be placed at a disadvantage with respect
to customers in other EDC service territories; (iv) the auction shall be conducted in all
EDC service territories by a neutral third party that is not an affiliate of either any EDC
for purposes of Chapter 21 of the Public Utility Code or any EGS that will be
participating in the auction; (v) no EDC-affiliated EGS may be awarded a number of
customers greater than one third of the customers eligible for the auction in the service
territory of the EDC of which such EGS is an affiliate, or more than 2,000,000 customers
in total through the auction process; (vi) no non-EDC-affiliated EGS may be awarded
more than 3,000,000 customers in total through the auction process; and (vii) each EDC
service territory shall have a minimum of three (3) Retail Default Service Providers
providing Retail Default Service.

(b) All bids shall include:

(i) A commitment that the bidder will meet the retail requirements it
serves as a Retail Default Service Provider by using a renewable energy and conservation
portfolio representing no less than % of total energy consumed.

(ii) A commitment that the bidder will agree to contribute $5 per
customer assigned through the auction process to a state-administered economic
development fund designated by the Commonwealth in an amount to be pre-defined by
the Commission;

(iii) A commitment that the bidder will agree to provide service
according to all rules, regulations and guidelines of the Commission, including universal
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(iv) A commitment that the bidder pay to the EDC as a Retail Default
Service coordination fee (which will not be considered as distribution revenues for the
EDC) an amount equal to $20 per customer assigned through the auction process within
10 days of receiving results of the auction process; and

(v) A commitment that the bidder will maintain sufficient collateral
with the Commission approved credit agency to meet the obligations of its Retail Default
Service customers,

4. To participate in the auction, an EGS must first qualify by establishing that:

(a) it meets the qualifications for or has already been granted an EGS license
pursuant to PUC rules;

(b) it meets appropriate standards for financial strength and security, to be
determined by the Commission, which shall take into account the total number of
customers for which the EGS proposes to bid; and

(c) it meets all other appropriate standards determined by the Commission.

5. Designated RDSP. In the event that no company bids to provide such service for
all or any portion of Retail Default Service in the service territory of an EDC, the
Commission shall require that one or more EDC-affiliated or non-EDC-affiliated Retail
Default Service Providers serve as the provider therefor as a condition of maintaining
license certification. In the event that the Commission must utilize this section, the
limitations imposed in section 3(a) above are no longer binding. The Commission and
the designated EGS(s) shall arrive at mutually acceptable prices, terms and conditions
pursuant to which the EGS(s) shall serve as Designated RPSPs. If terms cannot be
arrived at through negotiation, the Commission shall issue an order, after an on-the-
record proceeding, setting forth the prices, terms and conditions of the Retail Default
Service to be provided by the Designated RDSP(s).

Customers may opt-out of Retail Default Service and go directly to Retail
Back-Up Default Service, Customers already taking competitive supply are
not included in the auction.

6. Any customer otherwise eligible for Retail Default Service may choose to opt out
of this service at least 30 days prior to initiation of Retail Default Sendee and take service
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from the Retail Back-Up Default Service provider or a licensed EGS. In order to opt out
of Retail Default Service in this manner, a customer must express an affirmative choice to
do so in a manner consistent with the Commission's Standards for Changing Customer's
Electricity Generation Supplier (52 Pa. Code § 57.171-.176). Customers selecting the
Retail Back-Up Default Service provider shall not be allowed to take Retail Default
Service, but may depart Retail Back-Up Default Service at any time in order to take a
competitive service offering from an EGS.

RDSPs may market alternative products and services to Retail Default
Service customers*

7. Nothing in this section shall preclude a designated Retail Default Service Provider
from offering its Retail Default Service customers products and services, other than the
aforementioned Retail Default Service package, at prices, terms and conditions that are
not be subject to review by the Commission.

Customers who migrate from Retail Default Service cannot return.

8. Customers being provided Retail Default Service may choose at any time to leave
Retail Default Service in order to be served by an EGS (including the non-Retail Default
Service product being offered by the EGS providing Retail Default Service). Customers
choosing to obtain service other than Retail Default Service pursuant to this subsection
shall no longer be eligible for Retail Default Service.

Process at end of 2-year Retail Default Service term.

9. Retail Default Service shall be provided for a term of two (2) years. No later than
three months prior to the end of the two-year term, Retail Default Service Providers shall
offer to their current Retail Default Service customers a choice of no fewer than two
Retail Service offerings for service effective the first day after the end of the two-year
term. At least one such Retail Services offering shall be a one-year fixed price product,
and the Commission shall not impose any other material contract limitations on such
product. Retail Default Service customers may choose one of these Retail Services
offerings or any other EGS competitive service offering. Retail Default Service
customers who make no choice will receive the one-year fixed price product.
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Failure of Retail Default Service Provider - Replacement RDP&

10. In the event a Retail Default Service Provider is unable to continue serving its
customers as a result of bankruptcy, involuntary dissolution or otherwise, the
Commission shall arrange for a Replacement Retail Default Service Provider for the
duration of the two-year term through means the Commission determines appropriate.
Any Retail Default Service Provider(s) serving customers on such an emergency basis
shall provide Generation Service at rates determined by the Commission. The
Commission shall make every effort to maintain the Generation Service rate(s) at the
level(s) determined in the Retail Default Service Auction, recognizing that a Replacement
Retail Default Service Provider should be allowed an opportunity to recover its
reasonable costs. Any security deposit or other form of financial assurance made
available by the Retail Default Service Provider that will be discontinuing service shall be
applied to mitigate the cost impacts, if any, to the Replacement Retail Default Service
Providers) that continue serving customers affected by the discontinuance of service.

The EDC shall be allowed to participate as a Retail Default Service Provider if
the Commission approves the EDC's proposal for structural separation.

11. EDC Participation as an RDSP.

(a) An EDC that desires to participate in the Retail Default Service auctions
of other Pennsylvania EDCs pursuant to section 8 may do so only if it voluntarily agrees
to participate in the Retail Default Service auction in its service territory, as well as the
auctions for the other EDCs1 service territories, through an affiliated EGS that shall be
structurally separate from the EDC as provided in this section. Nine months before the
scheduled completion of the EDC's collection of CTC or ITC charges, each such EDC
shall file with the Commission a detailed plan for restructuring its operations such that all
Retail Services currently provided by the EDC, as well as all rights, liabilities, and costs
related to the provision of such Retail Services, shall be transferred to an EGS formed by
and affiliated with the EDC. As an element of its filing, each such EDC shall propose
new tariffed rates for Distribution Service consistent with the provisions of section 14 of
this regulation and section 1301 of the Public Utility Code, and shall also show that it has
created a system of cost-accounting and records, consistent with the requirements of the
Federal Energy Regulatory Commission, to ensure that the costs associated with the
provision of Distribution Service and the provision of Retail Services are accurately and
separately identified. Each such EDC's proposal shall also propose tariffed rates for the
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provision of Non-Generation Retail Services on a wholesale basis to EGSs and RPSPs,
consistent with the provisions of section 12 of this regulation, and shall describe the
manner in which the EDC and its affiliated EGS will exchange safety and reliability-
related customer information. Each such EDCs proposal shall also describe the manner
in which its affiliated EGS will provide Non-Generation Retail Services to non-affiliated
RPSPs.

(b) The Commission shall review each plan filed pursuant to this section and
shall make an express finding as to whether such plan complies with the provisions of
this chapter. All EGSs in the Commonwealth shall have standing to participate in such
proceedings. Each plan shall be designed to implement such restructuring of the EDCs
operations sufficiently prior to the point that the Retail Default Service auction will be
conducted and shall include all information and materials required by the Commission as
it so designates, for the participation of the EDCs affiliated EGS in the auction. The
Commission shall review a proposal filed by a EDC pursuant to this section and shall
issue an order accepting, modifying, or rejecting such plan within three (3) months of its
being filed. If the Commission rejects the plan, it shall state the specific reasons for
rejection and direct the EDC to file an alternative plan addressing the objections within
thirty (30) days of the Commission's order rejecting the plan. The Commission shall
review this alternative plan and issue a final order regarding its compliance with this
chapter within thirty (30) days of the filing thereof.

(c) No EDC or affiliate of an EDC, as defined by Chapter 21 of the Public
Utility Code, that elects not to structurally separate as provided in subsection (a) may
participate in any Retail Default Service auction other than the auction for the EDC with
which it is affiliated. The EDC participating in the Retail Default Service auction in its
own territory shall do so through a division or portion of the company that complies with
a code of conduct which assures that the operations of the division or portion of the
company are not subsidized by distribution operations and receive no preference or
advantage in providing Retail Default Service in comparison to non-affiliated Retail
Default Service Providers. Such an EDC shall file a restructuring plan demonstrating
compliance with these requirements.

Provision of Non-Generation Retail Services.

12. Non-Generation Retail Services and Rates.
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(a) As part of the Commission's order accepting or modifying an EDC's Default
Service restructuring plan, the Commission shall approve new tariffed rates and terms
and conditions for the provision of Non-Generation Retail Sen/ices by the EDC's
affiliated Retail Default Service Provider to non-affiliated Retail Default Service
Providers. Any EDC-affiliated Retail Default Service Provider electing to participate in
the Retail Default Service Auctions of EDCs other than the EDC with which it is
affiliated, must offer such Non-Generation Retail Services to non-EDC-affiliated Retail
Default Service Providers for two (2) years from the date of the initiation of Retail
Default Service. All non-EDC-affiliated Retail Default Service Providers must procure
Non-Generation Retail Services from the EDC-affiliated Retail Default Service Provider
at the tariffed wholesale rates approved by the Commission for resale to their customers
for the first year in which Retail Default Service is provided. Thereafter, non-EDC-
affiliated Retail Default Service Providers may, but are not required to, procure Non-
Generation Retail Services from the EDC-affiliated Retail Default Service Provider at the
tariffed wholesale rates approved by the Commission pursuant to this subsection. Where
a non-EDC-affiliated Retail Default Service Provider procures Non-Generation Retail
Services from the EDC-affiliated Retail Default Service Provider, billing shall be on a
consolidated basis only; provided, however, that the Commission shall issue guidelines
requiring EDC-affiliated Retail Default Service Providers to design, produce and
distribute customer bills as directed by the applicable Retail Default Service Provider.
The guidelines shall also require EDC-affiliated Retail Default Service Providers to
purchase the accounts receivable of non-EDC-affiliated Retail Default Service Providers
at a discount to be determined by the Commission which shall reflect the affiliated EDC's
or the EDC-affiliated Retail Default Service Provider's actual uncollectible accounts
experience or bad debt expense for the prior two (2) years.

(b) The Commission shall determine an appropriate method for the exchange of
safety and reliability-related customer information between an EDC and a non-affiliated
Retail Default Service Provider that chooses to provide Non-Generation Retail Default
Services on a competitive basis in such EDC's service territory.

Retail Back-Up Default Service for Residential and Small Non-Residential
Customers.

13. Retail Back-Up Default Service Provider.
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(a) There shall be established rates, terms and conditions for Retail Back-Up
Default Service for customers who opt out of Retail Default Service. The Retail Back-Up
Default Sendee provider shall make available to customers a retail sendee package
consisting of firm Generation Service and Non-Generation Retail Services with prices
that vary on a monthly basis. The Retail Back-Up Default Service provider shall recover
all reasonable costs in the period incurred and shall not be authorized to recover any costs
through true-up or other retroactive recovery mechanism. Such Retail Back-Up Default
Service provider costs shall include all reasonable costs of providing service, including
but not limited to all administrative costs and bad debt expense.

(b) The Commission shall appoint the EDC as the Retail Back-Up Default
Service provider for its service territory for the first 5 years after the EDCs completion of
the collection of CTC and ITC. After the initial period, the Commission shall designate a
Retail Back-Up Default Service provider pursuant to a competitive bid process. The
Commission may relieve a Retail Back-Up Default Service provider from its obligations
for good cause shown.

(c) The Retail Back-Up Default Service provider may not require that a
customer contract for a minimum term as a condition of service. A customer may leave
Retail Back-Up Default Service at any time in order to take a competitive service offering
from an EGS.

(d) A customer who has opted out of Retail Default Service or who has
chosen sendee from an EGS or a Retail Default Service Provider but who is not able to
procure service from such company, either temporarily or permanently, due to said
company's failure to provide contracted sendee shall be eligible for Retail Back-Up
Default Service provided pursuant to these rules.

(d) A new Residential or Small Non-Residential Customer who was not
taking service from an EGS or a Retail Default Service Provider subject to this chapter
prior to the beginning of the Retail Default Service term, and who wishes to obtain
electric service, may do so by affirmatively choosing an EGS. In the absence of such
affirmative choice, such customers shall be assigned to the Retail Back-Up Default
Service provider.
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Distribution Service will be provided to Retail Default Service Providers by
EDCs,

14. Distribution Service.

(a) The Commission shall approve rates, terms and conditions for Distribution
Service, which rates shall exclude all rights, liabilities, and costs related to the provision
of Retail Default Service and Retail Back-Up Default Service. Distribution Service shall
continue to be provided by the EDC to its affiliated or non-affiliated Retail Default
Service Providers and to all EGSs on a tariffed, non-discriminatory basis in accordance
with rules, regulations and guidelines to be developed by the Commission.

(b) An EDC shall provide advanced metering services to all Residential and
Small Non-Residential Customers in its service territory. Such advanced metering
services shall include the capacity to take interval metering measurements and transmit
data to and from the meter in real-time. In addition, such advanced metering shall
provide for access to customer data and access to meter data by EGSs and RPSPs as
necessary, in accordance with rules and regulations to be developed by the Commission.

EDCs no longer provide Retail Services but remain responsible for safe and
reliable Distribution Service. Customer calls related to Distribution Service
shall be forwarded to the EDCs or information provided electronically.

15. All responsibility for the safe and reliable operation of the distribution system
shall remain with the EDCs. EDC-affiliated Retail Default Service Providers shall
exchange safety and reliability-related customer information with EDCs in the manner
prescribed by the Commission. Non-EDC-affiliated Retail Default Service Providers
shall exchange safety and reliability-related customer information with EDCs in the
manner prescribed by the Commission.

POLR Service for Large Non-Residential Customers.

1. The Commission shall appoint the EDC as the Retail Back-Up Default Service
provider to Large Non-Residential Customers after the EDC has completed collection of
its CTC and ITC.
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2. The Retail Back-Up Default Service product for Large Non-Residential
Customers shall reflect the hourly price of energy and passthrough of all other costs,
including but not limited to costs for capacity and administrative costs plus the tariffed
rates for Non-Generation Retail Services.

(a) If the Commission determines, after a formal on-the-record proceedings,
that the market in the service territory of an EDC is not sufficiently developed such that
the Commission cannot reasonably conclude that at least two (2) non-EDC-afflliated
EGSs shall offer fixed price products of at least one year in duration, the Commission
shall order that the EDC conduct a wholesale auction to provide fixed price service with a
price applicable for 12 months. The Commission through an on-the-record proceeding
shall determine the design of the competitive bidding process. The Commission shall
determine in the proceeding the amount that each EDC will be compensated (in the form
of mils per kWh) in return for sponsoring and administering the auction. At the end of
the fixed price service period, the Commission shall review the market and determine if
the market has sufficiently developed to dispense with any further wholesale auctions.
Once the Commission has determined that the market in a particular EDCs service
territory is sufficiently developed, the Commission shall not have the authority to
implement this subsection with respect to that EDC.

3. The Retail Back-Up Default Service provider for Large Non-Residential
Customers may not require that a customer contract for a minimum term as a condition of
service or require any other restriction or cost recovery for leaving Default Service. A
customer may leave Retail Back-Up Default Service at any time without any restriction in
order to take a competitive service offering from an EGS.
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COMMENTS OF F1RSTENREGY SOLUTIONS CORP. ON PROPOSED

DEFAULT SERVICE REGULATIONS

Introduction

FirstEnergy Solutions Corp. ("FES") submits the following comments on the

Pennsylvania Public Utility Commission's ("Commission") proposed regulations

governing the provision of default supplier service. Default service is provided to

customers who take service from the electric distribution company ("EDC") at the

conclusion of the electric industry restructuring transition period when generation service

rate caps expire. FES actively participated and filed extensive comments and reply

comments in the Roundtable docket (M-00041792) that preceded the issuance of

proposed regulations.

The proposed regulations address many of the issues raised in the Roundtable

discussions in a manner that is satisfactory to FES. For example, the timing and

substance of implementation plans and the proposed commission review process is

appropriate and reasonable. Also, the EDC's appear to have been given substantial

flexibility, to formulate a default service plan that meets the needs of their service

territory. Therefore, FES hereby files these Comments in support of the proposed

regulations.
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FirstEnergy Solutions Corp.

FES is an unregulated subsidiary of FirstEnergy Corp. engaged in the purchase

and resale of electricity, both wholesale and retail. FES purchases all of the output

available from generating units in Ohio, Pennsylvania, and Michigan that are owned

and/or operated by The Cleveland Electric Illuminating Company, Ohio Edison

Company, Pennsylvania Power Company, and the Toledo Edison Company, It also

purchases output from FirstEnergy Generation Corp., an affiliated generation-only

company. FES controls the output of approximately 13,000 MWs of generation in

Michigan, Ohio and Pennsylvania.

FES participates in wholesale markets; purchasing and selling wholesale power

pursuant to a market-based tariff accepted by the FERC. FES has a retail marketing

business, which provides electricity, natural gas, and related energy services to retail

customers. FES is a licensed electricity supplier in Ohio, Pennsylvania, New Jersey,

New York, Maryland, Michigan, Delaware, and Washington D.C. Specifically, FES is

licensed by the Pennsylvania Public Utility Commission as an Electric Generation

Supplier ("EGS"). FES has also executed Supplier Agreements with most EDCs in

Pennsylvania and is registered to conduct business within these EDC service territories.

The perspective which FES brings to these proceedings may be somewhat unique

in that FES is currently a wholesale supplier through contractual arrangements of

generation service to affiliated EDCs which retain the POLR obligation, a wholesale

supplier in the New Jersey BGS auction, a retail marketer with retail customers in several

states including Pennsylvania, and also operates as a generator. Few other participants in

this proceeding can speak from the variety of perspectives offered by FES.



Conclusion

FirstEnergy Solutions Corp. supports the general themes of the Commission's

proposed default service regulations and looks forward to reviewing the comments of

other interested parties.

Dated: April 27, 2005 Respectfully submitted,

r^ &-" \/VL# -̂̂ H>^v

RYjfW/RUSSELL, OGDEN & SELTZER LLP
Suite 330
1105 Berkshire Boulevard
Wyomissing, Pennsylvania 19610-1222
Phone: (610) 372-4761

Michael Wolfe, Esquire
FirstEnergy Corporation
2800 Pottsville Pike
P.O. Box 6001
Reading, Pennsylvania 19612-6001
Phone: (610) 921-6202

Counsel for
FirstEnergy Solutions Corp.
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VIA HAND DELIVERY
James McNulty, Secretary
PA Public Utility Commission
Commonwealth Keystone Bldg.
2nd F1M 400 North Street
P.O. Box 3265
Harrisburg, PA 17105-3265

Re: Rulemaking Re Electric Distribution Companies'
Obligation to Serve Retail Customers at the Conclusion of
the Transition Period Pursuant to 66 Pa. C.S. Section
2807(e)(2): Docket No. U3OO4O169

Dear Secretary McNulty:

Enclosed are the original and fifteen (15) copies of the Mid-Atlantic Power Supply
Association's Comments in the above-referenced matter. As requested, we are also sending an
email version of the Comments to Shane Rooney and Cyndi Page.

If you have any questions regarding this filing, please contact me at your convenience.

Very truly yours,

^evin J. Moody
For WOLF, BLOCK, SCHORR and SOLIS-COHEN LLP

KJM/jls
Enclosures

cc: Shane Rooney w/enc (e-mail)
Cyndi Page w/enc (e-mail)
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The Mid-Atlantic Power Supply Association ("MAPSA")1 submits these comments to the

Pennsylvania Public Utility Commission ("Commission") rulemaking to establish the rules

governing Default Service after the completion of the electric utilities' collection of stranded

costs. MAPSA believes the Commission should emphasize several key policies in the

Commission's development of the rules for Default Service in the post-transition period:

• Default Service should be designed to promote retail competition.

• Market-based pricing for Default Service should reflect changes in market

prices and include the full cost of providing retail electricity supply

service.

• The fixed price option for Large Customer Default Service should be

eliminated.

• Equal and timely access to customer information should be required.

• Deployment of interval metering should be encouraged. To the extent a

competitive meter is installed, energy use should be allocated according to the

actual hourly usage.

• Effective and enforceable competitive safeguards should be developed.

1 MAPSA's Board of Directorsincludes representatives of Amerada Hess Corporation;
Centrica/Direct Energy Service, LLC; Constellation NewEnergy, Reliant Energy Solutions,
Sempra Energy Solutions and Strategic Energy L.L.C. The opinions expressed in this filing may
not represent the views of all members of MAPSA
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• No switching or exit fees, or minimum stay requirements should be

developed.

• Uniform rules should be in place to enhance competition across all of

Pennsylvania.

Default service rules that fully and effectively implement these policies will provide the structure

that will permit the competitive market to deliver the benefits envisioned by the General

Assembly's enactment of the Electric Choice Act. The Commission has properly determined

"that with an appropriate design of POLR service, the market will provide the products and

services that meet the needs of consumers" because, after all, POLR service "should primarily

serve as a backstop to the competitive retail market."2

MAPS A is a trade association comprised of a broad range of retail electric providers

active within the Mid-Atlantic and Northeast energy marketplace. Each of MAPS Afs members

supports the electric services industry and seeks to develop a more competitive power industry.

MAPSA members are licensed to sell electric energy in the markets of Pennsylvania's major

electric distribution companies ("EDCs"). MAPSA's representative is:

Tracy McCormick
Executive Director
MAPSA
PO Box 6089
Harrisburg, PA 17112
tmcconnickcis@coiDcast.nct

The opinions expressed in these comments represent the views of MAPSA concerning the policy

framework of post-transition Default Service. Individual members may express their views on

details of the Commission's rulemaking in separate company filings.

December 16,2004 Order at 5.
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IL SPECIFIC COMMENTS

A. Default Service Should Be Designed To Promote Retail Competition

Initially, the Commission must recognize that the Default Service is for customers that

are not receiving competitive service. It must not be designed or seen as a substitute for retail

competition. It is crucial to the development of a healthy competitive market that default be

structured as a "plain vanilla" service. Innovative products or services should only be offered by

anEGS.

B. Default Service Must Be Designed to Promote and Enhance Retail Access for
All Customers

1. Market Responsive Pricing

The General Assembly has declared that competitive market forces are more effective

than economic regulation in producing efficient prices.3 The Commission's order initiating this

rulemaking views this as "one of the key policy declarations of the Act."4 This key fundamental

policy is the basis for the pricing standard that electricity for Default Service in the post-

transition period is to be acquired at "prevailing market prices" and provide for full recovery of

all other reasonable costs.5

Thus, post-transition pricing for Default Service must be market responsive to comply

with the Electric Choice Act, and to provide price signals to customers to enable the competitive

market to deliver innovative electric products and services responsive to customers' needs and

preferences. The Commission has correctly recognized that "any POLR service model must be

3 66 Pa. C.S. §2802(5).

4 December 16, 2004 Order at 4. Other key policy declarations identified by the Commission are:
"POLR service should be reliable, available on reasonable terms and conditions, associated with
high-quality customer service, and provided consistent with the level of protections currently
afforded to low-income customers. 66 Pa. C.S. §§2802(9), (10), (11)." Id.

5 66Pa.C.S.§2807(e)(3).
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carefully designed to avoid distortions to the market," should avoid administrative

determinations and give preference to market solutions.6

Default Service pricing should be adjustable to prevailing market prices in order to

minimize potential distortions in the competitive market. If the Default Service prices are set at

levels which become too low, vis-a-vis the market, customers will have an artificial incentive to

retain Default Service. This barrier to new market entry will distort and shutter the long-term

economic well being of customers. Therefore, the pricing model chosen by the Commission

should be flexible enough so that Default Service rates will, to the greatest degree possible, be

adjustable to changing market prices and conditions.

2. Risk and Cost of Providing Default Service

The post-transition pricing standard requires Default Service prices to cover the expenses

and risks associated with retail service. These costs would, at a minimum, need to cover all

wholesale and retail costs, such as supply costs, retail customer care costs, and all costs which

address the risks associated with Default Service, including customer migration risks. There

should be no retroactive adjustments or "true-ups" to account for variations in these costs.

Pricing Default Service as a fully separate service from a utility's retail wires service will ensure

that Default Service reflects the total cost of providing the service.

Retail customer care costs7 for Default Service customers should be fully reflected in

Default Service prices because customer care services are necessary services that can be

7rf.at5.

Expenses that the default provider will incur include, but are not limited to, customer call center,
customer information and recordkeeping, customer agreement initiation and maintenance,
customer enrollment and switching support, billing, credit and collection, revenue accounting and
disbursement, uncollectibles, EDI processes and maintenance, managing renewable requirements,
demand response programs.
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provided competitively. Other than access to customer information (addressed below), the EDCs

have no special capability in this area.

Real competition will only be promoted if the Commission continues to refrain from

imposing switching restrictions. Customer migration risks are more effectively managed through

market responsive Default Service pricing than through switching restrictions, which are

inherently anticompetitive. If Default Service prices accurately reflect prevailing market prices

and cover the cost of providing Default Service including the expense of implementing customer

migration risk strategies then customer switching to exploit seasonal price variations not

reflected in administratively determined prices will be eliminated.

3. Eliminate the fixed price option for Large Customer Default Service

For large business customers, hourly energy pricing for Default Service is the very

definition of market responsive pricing and most appropriate because these customers are

sophisticated buyers of goods and services, including energy, so these customers have the ability

to respond to market price signals and the incentive to shop for energy products and services that

reflect their needs. Where large business customers are subject to hourly Default Service

pricing, such as in Maryland and New Jersey, these customers have shopped and the competitive

retail market has responded with the products and services the customers want. So too in Texas,

where there is no price-regulated default price for large customers, customers have shopped and

the competitive retail market has responded with the products and service the customers want.

Similarly, Default Service should not be permitted to offer voluntary fixed price options - for

large customers. Should the Commission choose to allow fixed price options, they should not be

allowed to impose exit fees or minimum stay requirements. In various jurisdictions, large

commercial customers have available a hourly-only priced default service and such a structure
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has worked well, providing greater opportunities for competition and greater financial savings

and enhanced products and services for the customers.

For less sophisticated residential customers and smaller business customers, market-

based Default Service prices should be adjustable for changes in market conditions and prices -

but not to address or manage risks such as customer migration or EGS behavior "to exploit

seasonal variations in the market"8 As stated below, customer migration risk should be borne by

the Default Service provider and reflected in Default Service pricing. Market responsive pricing

will mitigate seasonal switching activity and eliminate the incentive for the seasonal switching

and, thus, remove any need for restrictions on a customer's right to switch. With respect to the

other "risk" specifically identified by the Commission, MAPSA respectfully disagrees with the

position that EGSs* market responsive behavior is "exploitation" of Default Service pricing. The

focus of this proceeding should instead be on the promulgation of market based default service

rates that "exploit" market pricing principles so that this natural conflict is removed without

imposing less optimal and complex exit fees and minimum stays that impose further barriers to

the development of competitive retail markets.

Market responsive pricing is also a necessary component of effective demand response

initiatives. There is no dispute that market based price signals provide the most effective method

for supporting demand response activities and programs. Conservation cannot be used

effectively unless prices are transparent. Thus, market responsive Default Service pricing will

promote effective demand response and permit these activities and programs to be offered

competitively.

Id. at 19.
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C. Equal And Timely Access To Customer Information

As the Commission has correctly recognized, Default Service "should serve primarily as

a backstop to the competitive retail market" and that with an appropriately designed Default

Service, "the market will provide the products and services that meet the needs of consumers."9

However, the competitive retail market cannot provide the products and services consumers

want, even under an appropriately designed Default Service, unless competitive suppliers have

non-discriminatory and timely access to customer usage information. This is a critical issue

presently as well, and the Commission has received comments in the proceeding initiated by

Tentative Order entered August 19,2004.10 However, MAPSA raises this policy issue in this

rulemaking to emphasize its importance to enable competitive suppliers to actually make timely

offers that respond to what customers want. MAPSA hereby incorporates by reference its

Comments and Reply Comments submitted in Docket No. M-00041819, and reiterates these key

points:

• EDCs should be required to provide to EGSs the same customer information that
accrues to them as the incumbent utilities and that the EDCs rely upon and use in
their operations, especially billing.11

• EGSs cannot begin to provide customers with information and offers of service -
necessary if customers are going to make informed choices - unless EGSs have
access to at least minimal customer information: customer name, account number,
billing address and certain billing and load data information.12 EDCs should be
required to provide this information in a consistent and standard uniform EDI
format.13

9 December 16, 2004 Order at 5.

10 Docket No. M-00041819. The order was published in the Pennsylvania Bulletin on September 4,
2004, 34 Pa.B. 4991.

11 Docket No. M-00041819, MAPSA Comments at 2.

12 Id. at 1 (the billing and load data information is described at 3-5, 8-10).

13 Id. at 2, 5,7-9 (12 months of historical interval meter data should be made available to customers
and EGSs in electronic format at least once every 6 months at no charge).
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• With respect to customers that provide an EGS authorization to access their
previously restricted customer information, Pennsylvania EDCs (as the utilities in
Maryland, Delaware and the District of Columbia) should be prohibited from
imposing any additional requirements upon the EGS to validate the customer's
authorization before providing the information.14

MAPSA requests that the Commission resolve these customer information access issues in both

this and the proceeding at Docket No. M-00041817 so that EGSs not affiliated with

Pennsylvania EDCs can obtain the information they need to provide timely offers tailored to

customers1 specific needs, now and in the post-transition period.

D. Deployment Of Interval Metering

As stated above, market responsive pricing and timely access to customer demand and

usage information is critical for the development of the competitive retail electric market.

Interval metering addresses both of these fundamental requirements by providing the means for

the industry and customers to better react to market price signals. The Commission should

establish policies that expedite installation of interval metering. Advanced meters support

demand side response as well as the efficient use of energy by reflecting real-time market

conditions and providing the appropriate price signals to customers. Many of the major EDCs

have initiated and, in some cases, nearly completed the installation of advanced meters for larger

business customers. In summary, the Commission should encourage policies that augment

availability of interval metering.

Most importantly, data from advanced meters should be "open access" to competitive

suppliers to comply with the Electric Choice Act. Section 2804(6) of the Act requires an EDC to

14 Id. at 6; MAPSA Reply Comments at 3, 6, 9 (Policies and practices that require customers (i) to
provide authorization forms on their own official letterhead, (ii) to call the EDC to release the
information, and (iii) to go online to authorize release of the customer's information have a
negative effect on competitive markets - and even more so on developing markets. MAPSA
Reply Comments at 3.)
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provide access to and use of its distribution system to EGSs and their customers on a basis

comparable to the access to and use of the system by the EDC itself. Moreover, to the extent that

a competitive interval meter is installed energy use should be allocated according to the actual

hourly usage as revealed by the competitive meter.

E. Effective And Enforceable Competitive Safeguards

Closely related to the issue of equal and timely access to customer information is the

issue of effective and enforceable competitive safeguards.15 Consistent with the Commission's

recognition that Default Service is primarily a backstop to competitive retail service which

should provide the products and services consumers want, enforceable and effective safeguards

are required to ensure that a Pennsylvania EDC treats competitive suppliers not affiliated with

the EDC the same as the EDC treats itself and its affiliated supplier. Although these issues are

also important during the transition period and could be addressed in a separate proceeding,

MAPS A believes that - as with equal and timely access to customer information - equal

treatment of EDC-affiliated suppliers and non-affiliated suppliers clearly must be required and,

most importantly, enforced after the various transition periods end and full retail competition

unfettered by stranded costs and rate caps is to begin.

Some specific safeguards that relate specifically to POLR service that MAPSA

recommends the Commission should adopt into the POLR regulations include:

1. Utilities will in no way promote default supply services or other competitive

services or describe any of these services as being superior or preferable to

services supplied by competitive retail suppliers.

15 The Commission invited comment on whether this rulemaking should include issues of
competitive safeguards other than the transfer of customer accounts to Default Service.
December 16,2004 Order at 23.
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2. Customer meetings organized to educate customers on changes in utility default

supply service should be open to all market participants to ensure that all

participants are receiving the same consistent information and messaging

The Commission's existing competitive safeguards prohibit an EDC from giving any

EGSs, including an affiliated or division EGS, any preference or advantage in:

• processing a request by an EDC customer for retail generation service:

• the dissemination or disclosure of customer information; and

• the disclosure of information about operational status and availability of its
distribution system.16

The existing standards require an EDC to supply all regulated services and to apply tariffs to

non-affiliated EGSs in the same manner as it does for itself and its affiliated or division EGS.

The standards also require EDCs and their affiliated or division EGSs to ensure that their

employees "function independently of other related companies."17

These standards are appropriate, but lack detail and methods to ensure they are effective

and enforceable. Experiencing violations of these standards, and proving the violations, are two

different things, and the lack of detailed rules and enforcement methods make the task of proving

violations of the standards even more difficult. MAPS A suggests that the Commission amend its

competitive safeguards for electric service consistent with the "Affiliate Relations, Fair

Competition and Accounting Standards and Related Reporting Requirements" adopted by the

New Jersey Board of Public Utilities ("NJBPU").18 Specifically, MAPSA believes that the

16 52 Pa. Code § 54.122(1),(2),(6).

17 /</.at§54.122(7),(ll).

18 A copy of the NJBPU standards is included with these comments. The standards are also
available electronically at http://www.bpu.state.nj .us/wwwroot/energv/affiltstands>pdf.
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effectiveness of the Commission's competitive safeguards would be strengthened by adoption of

the NJBPU standards (applicable to electric service) concerning:

• Business Development and Customer Relations [Section 3.10]

• Disclosure of Customer Information [Section 4.1]

• Separation of Books and Records [Section 5.2]

• Sharing of Plant, Facilities and Equipment or Costs [Section 5.3]

• Joint Purchases [Section 5.4]

• Corporate Support [Section 5.5]

• Employees [Section 5.7]

• Transfer of Services [Section 5.8]

• Conditions for Offering Competitive Products and Services [Section 6.3(d)-(e)]

• Regulatory Oversight [Section 7 (relating to Compliance Plans, New Affiliate
Compliance Plans, and Audits)].

In addition, MAPSA suggests that the Commission's existing dispute resolution

procedures19 do not facilitate timely and efficient resolution of competitive safeguards disputes

because, barring resolution through mutual agreement or mediation, formal complaint

proceedings to resolve the dispute may be initiated long after referral of the complaint.20 On the

other hand, Section 8.1(b) of the NJBPU standards require an investigation of the complaint and

communication of "the results of the investigation to the complainant, in writing, within thirty

days after the complaint is received, including a description of any action taken." Adopting this

requirement in Pennsylvania would hasten the efficient resolution of competitive safeguards

disputes by identifying early on in the process the particular issues that are disputed and not

disputed.

19 52 Pa. Code §54.122(4).

20 Informal dispute resolution may take 30 days, then mediation may take another 30-60 days, and
then a formal complaint must be filed within 30 days of unsuccessful mediation. 52 Pa. Code
§ 54.122(4)(iii),(iv).

HAR:58753.1/MID051-158776 - 1 1 -



F. No Switching Or Exit Fees, Or Minimum Stay Requirements

There should be no switching restrictions related to Default Service. Restrictions on

customers switching are anathema to competitive markets, anticompetitive, inconsistent with

customer choice and should not be permitted at any time. MAPS A disagrees with the

implication that switching restrictions may be appropriate at some time in the future,21

Moreover, transition period switching restrictions should not be continued into the post-transition

period, in which competitive market forces are to replace regulatory controls. As stated above, if

Default Service prices accurately reflect prevailing market prices and the full cost of providing

Default Service, then customer switching to exploit seasonal price variations not reflected in

administratively determined, regulated prices will be eliminated.

Accordingly, there should be no switching restrictions, including minimum stay

provisions, switching fees, exit fees or other penalties (such as GRAs) related to Default Service

so that a customer can switch to or from the competitive supply market without artificial

obstructions. Switching restrictions are inconsistent with customer choice and, as stated above,

market responsive pricing is a far more reasonable way - and the required method in the post-

transition period - to address legitimate risks and concerns associated with seasonal switching

activity.

G. Uniform Rules Should Be In Place To Enhance Competition Across All Of
Pennsylvania

Default Service terms and conditions should be uniform across the state. Different rules

for different EDC service territories create barriers to entry and competition in view of the

integrated nature of the network and the need for competitive suppliers to achieve economies of

21 "[W]e decline to endorse restrictions such as minimum stay provisions or switching fees at this
time.'1 December 16,2004 Order at 22 (emphasis added).
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scale to obtain and pass through to customers the benefits of the competitive market. EDC

specific terms and conditions also impede the development of the competitive market by

imposing unnecessary additional costs and procedures on competitive suppliers' ability to do

business in each of the various service territories. The EDC-specific nature of the Pennsylvania

EDCs' restructuring, phase-in and transition plans exemplify the complexity and inconsistencies

between the various EDCs that further frustrate consumers and suppliers to bring the benefits of

competition to Pennsylvania. The "varying terms of the approved generation rate caps and

existing POLR plans"22 should not be used to justify, in the post-transition period, the

anticompetitive burdens imposed during the transition period on suppliers trying to do business

and develop the retail electric market in multiple EDC service territories across the state.

However, Default Service prices need not be uniform across the state, but should reflect

local market conditions. MAPSA members operate in many states and jurisdictions, so MAPS A

acknowledges that differences in local market conditions are appropriately reflected in local

Default Service market responsive prices.

22 Id. at 10. MAPSA does not agree with the Commission's statement "that different procurement
mechanisms may be appropriate in different territories." Id. at 7.
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III. CONCLUSION

MAPSA respectfully requests the Commission to implement the policies set forth in these

comments in the Commission's final rules for Default Service in the post-transition period to

create the structure that will permit the competitive market to deliver benefits to customers as

envisioned by the General Assembly's enactment of the Electric Choice Act.

Respectfully submitted,

Daniel ClegfMd, __,_„
Kevin J. Moody, Esquir
Wolf, Block, Schorr & Solis-Cohen LLP
212 Locust Street, Suite 300
Harrisburg,PA 17101

Date: April 27,2005 (717)237-7160

Counsel for the Mid-Atlantic
Power Supply Association
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Affiliate Relations, Fair Competition and Accounting Standards {PRIVATE }
and Related Reporting Requirements

SECTION 1. SCOPE

1. Scope

(a) These standards shafl apply as follows:

i Sections 3 through 5 set forth standards of conduct applicable to transactions, between an
electric public utility or gas public utility, including a related competitive business segment of an electric
or gas public utility, and a related competitive business segment of the electric or gas public utility
holding campanyproviding or offering competitive services to retail customers in New Jersey or the
public utility holding company itself providing or offering competitive services to retail customexs in New
Jersey, as defined herein;

ii Section 6 sets forth standards of conduct applicable to electric and/or gas public utilities and
the related competitive business segments of each electric public utility and gas public utility, as well as
the transactions, interactions and relations between an electric and/or gas public utility and a related
competitive business segment of an electric and/or gas public utility; and

iii Sections 7 through 9 address regulatoiy oversight, dispute resolution and violations and
penalties applicable to electric and/or gas public utilities regarding affiliate relations, fair competition,
accounting standards and related reporting requirements.

(b) The Board reserves the right to promulgate any additional interim standards as may be required
to effectuate the intent of the Act

2. Limited Exemption

(a) A New Jersey electric and/or gas public utility, which is also a multi-state electric and/or gas
public utility and subject to the jurisdiction of other state or federal regulatory commissions, may file an
application, requesting a limited exemption from these standards or part(s) thereof, for transactions
between the electric or/gas public utility and its affiliates) solely in its role of serving its jurisdictional
areas wholly outside of New Jersey.

(b) The applicant has the burden of proof to establish the appropriateness of the requested
exemption.
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SECTION 2 DEFINITIONS

1. Words defined

The following words and terns shall have the following meanings unless the context cleady indicates
otherwise.

"Act" means the "Electric Discount and Energy Competition Act" (P.L. 1999, c. 23), NJ.S.A. 48:3-
49etscq.

"Affiliate" means a "related competitive business segment of an electric public utility or a related
competitive business segment of a gas public utility" or a "related competitive business segment of a
public utility holding company" as defined herein and in the Act

{PRIVATE }"Affiliated" means related to an electric or gas public utility as an affiliate theieofl[tc M 1
""Affiliated" means related to an electric or gas public utility as an affiliate thereof1}

"Board" means the New Jersey Board of Public Utilities or any successor agency.

"Category" means a group of products and/or services that use the same type of electric and/or gas
public utility assets or capacity. For example, "leases of land under utility transmission linerf' or "use of a
utility repair shop for third party equipment repair" would each constitute a separate product and/or
service category.

"Competitive service" means any services, goods, or products offered by an electric public utility or a
gas public utility that the Board has already determined or that the Boaid shall in the future determine to
be competitive pursuant to section 8 or section 10 of the Act or that is not regulated by the Board.

"Cross-subsidization" means the offering of a competitive product and/or service by an electric and/or
gas public utility, or the offering of a product and/or service by an affiliate, which reKes in whole or in
part on the utilization of utility employee^ equipment or other assets, and for which fiill compensation
(via cost allocation or direct payment), as determined by the Board, has not been provided for the use
of such electric or/gas public utility assets, resulting in the inappropriate transfer of benefits from the
utility ratepayers to the competitive product and/or service or affiliate.

"Customer" means any person that is an end user and is connected to any part of the transmission and
distribution system within an electric public utility's service territory or a gas public utility's service
territory within this State.

"Customer Information" means information data regarding a utility customer which the electric and/or
gas public utility learned, acquired or developed while in the business of providing electric and/or gas
public utility services
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"Demand side management" means the management of customer demand for energy sendee through the
implementation of cost-effective energy efficiency technologies, including, but not limited to, installed
conservation, load management and energy efficiency measures on and in the residential, commercial,
industrial, institutional and governmental premises and facilities in this State.

"Dth" means decatherms or ten therms.

"EBB" means an electric and/or gas public utility's electronic bulletin board.

"Electric public utility" means a public utility, as that term is defined in NiSLA-48:2-13, that transmits
and distributes electricity to end users within this State.

"Electric related service" means a service that is directly related to the consumption of electricity by an
end user, including, but not limited to, the installation of demand side management measures at the end
user's premises, the maintenance, repair or replacement of appliances, lighting, motors or other
energy-consuming devices at the end user's premises, and the provision of energy consumption
measurement and billing services

"Existing products and/or services" means those products and/or services which an electric and/or gas
public utility was offering prior to January 1,1993, that have been approved by the Board prior to
February 9,1999, or an electric and/or gas public utility is offering on the effective date of the adoption
of these standards.

"Fully allocated cost** means an allocation of the direct, indirect and other economic costs of all
equipment, vehicles, labor, related fringe benefits and overheads, real estate, furniture, fixtures and other
personalty and administration utilized, and other assets utilized and costs incurred, directly or indirectly
in providing competitive services.

"Functional separation" means the formation of a separate business unit by an electric or gas public
utility for purposes of offering competitive services permitted by NJSA48:3-55(f) or N I S A 48:3-
58(b) of the Act, which separate business unit shall be a related competitive business segment of an
electric public utility or gas public utility as defined herein and in the Act

"FERC" means the Federal Energy Regulatory Commission or any successor agency.

"Gas public utility" means a public utility, as that terni is defined in NJSA 48:2-13, that distributes gas to
end users within this State.

"Gas related service" means a service that is directly related to the consumption of gas by an end user,
including, but not limited to, the installation of demand side management measures at the end user's
premises, the maintenance, repair or replacement of appliances or other energy-consuming devices at
the end user's premises, and the provision of energy consumption measurement and billing servicea
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'Individual proprietary information" means a customer's name, address, telephone number, energy
usage and payment history and such other information as the Board, by Order, may determine.

"Joint purchases" means purchases made by a parent or holding company or affiliate thereof for use by
one or more affiliates, the fully allocated costs of which are allocated to be paid proportionally by the
affiliates, based upon utilization.

"Joint purchases allowed" means purchases not associated with merchant functions, examples of which
would be joint purchases of office supplies and telephone services.

"Joint purchases not allowed" means purchases associated with merchant functions, examples of which
would be gas and electric purchasing for resale, purchasing of gas transportation and storage capacity,
purchasing of electric transmission, systems operations, and marketing.

"kW" means kilowatts or 1000 watts.

"kWh" means kilowatt-hours or 1000 watt-hours.

"Long term" means a transaction in excess of thirty-one (31) days.

"Merchant function^' means the marketing and/or the provision of electric generation service and/or gas
supply service to wholesale or retail customers, as opposed to the marketing and/or provision of
transmission and distribution services, by an electric and/or gas public utility.

"Person" means an individual, partnership, corporation, association, trust, limited liability company,
governmental entity or other legal entity.

"Products" means goods as defined in the Uniform Commercial Code, NJSA, all other real, personal
and intellectual property of whatever being or nature.

"Public utility holding company" or "PUHC" means: (1) any company that, directly or indirectly, owns,
controls, or holds with power to vote, ten percent or more of the outstanding voting securities of an
elecliic public utility or a gas public utility or of a company which is a public utility holding company by
virtue of this definition, unless the Securities and Exchange Commission, or its successor, by order
declares such company not to be a public utility holding company under the Public Utility Holding
Company Act of 1935,15 U.S.C. s.79 et seq., or its successor; or (2) any person that the Securities
and Exchange Commission, or its successor, determines, after notice and opportunity for hearing,
directly or indirectly, to exercise, either alone or pursuant to an arrangement or understanding with one
or more other persons, such a controlling influence over the management or policies of an electric public
utility or a gas public utility or public utility holding company as to make it necessary or appropriate m
the public interest or for the protection of investors or consumers that such person be subject to the
obligations, duties* and liabilities imposed in the Public Utility Holding Company Act of 1935 or its
successor.
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"Public posting" means a posting on an electric and/or gas public utility's EBB, website or other
industry reoognized and publicly accessible electronic or print medium.

"Ratepayer Advocate" or "RA" means the Division of Ratepayer Advocate or any successor agency.

"Regulatory asset" means an asset recorded on the books of an electric public utility or gas public utility
pursuant to the Statement of Financial Accounting Standards, No. 71, entitled "Accounting for the
Effects of Certain Types of Regulation," or any successor standard and as deemed recoverable by the
Board.

"Related competitive business segment of an electric public utility or gas public utility1' means any
business venture of an electric public utility or gas public utility including, but not limited to, functionally
separate business units, joint ventures, and partnerships, that offers to provide or provides competitive
services.

"Related competitive business segment of a public utility holding company" means any business venture
of a public utility holding company, including, but not limited to, functionally separate business units, joint
ventures, and partnerships and subsidiaries, that offers to provide or provides competitive services, but
does not include any related competitive business segments of an electric public utility or gas public
utility.

"Services that may not be shared" means those services which involve merchant functions, including, by
way of example: hedging and financial derivatives and arbitrage services, gas and/or electric purchasing
for resale, purchasing of gas transportation and storage capacity, purchasing of electric transmission,
system operations, and marketing.

"Shared services" means administrative and support services that do not involve merchant functions,
including by way of example: payroll, taxes, shareholder services, insurance, financial reporting, financial
planning and analysis, corporate accounting, corporate security, human resources (compensation,
benefits, employment policies), employee records, regulatory affairs, lobbying, legal, and pension
management

"Short term" means a transaction of thirty-one (31) days or less.

"Slamming" means the unauthorized change of a consumer's electric power supplier or gas supplier.
"Structural separation" means the formation of a related competitive business segment of a public utility
holding company.

"Therm" means 100,000 BTUs.

"Transmission and distribution system" means any facility or equipment that is used for the transmission,
distribution and/or delivery of electricity or natural gas to the end-use customers including, but not
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limited to, the land, sfruetures, meters, lines, pipes, switches and all other appurtenances thereof and
thereto, owned or controlled by the electric and/or gas public utility, or LDC, respectively within this
State.

SECTION 3 NONDISCREMINATION

1- Preferential Treatment Regarding Services Provided by an Electric and/or Gas Public
Utility

(a) An electric and/or gas public utility shall not unreasonably discriminate against any competitor in
favor of its affiliate® or related competitive business segment

1. An electric or gas public utility shall not represent that, as a result of flie relationship with the
electric and/or gas public utility or for any other reason, a related competitive business segment of its
public utility holding company, or customers of a related competitive business segment of its public utility
holding company will receive any different treatment by the electric and/or gas public utility than the
treatment the electric and/or gas public utility provides to other, unaffiliated companies or their
customers; and

2. An electric or gas public utility shall not provide a related competitive business segment of
its public utility holding company, or customers of a related competitive business segment of its public
utility holding company, any preference (including but not limited to terms and conditions, pricing, or
timing) over non-affiliated suppliers or their customers in the provision of products and/or services
offered by the electric and/or gas public utility.

2. Transactions

(a) Transactions between an electric and/or gas public utility and a related competitive business
segment of its public utility holding company shall be prohibited, except for the following:

(i) tariffed products and services;
(if) the sale or purchase of goods, property, products or services made generally available by

the electric andtor gas public utility, by the PUHC or a related competitive business segment of its public
utility holding company to all market participants through an open, competitive bidding process; or

(iii) as provided for in subsection 5.4 {Joint purchases}, in subsection 5.5 {Corporate support}
or subsection 6.1 "{Competitive Utility Products and/or Services} below, provided the transactions
specified in Section 6 {Competitive Utility Products and/or Services} comply with all other applicable
rules.

3. Provision of Supply, Capacity, Services or Information

(a) An electric and/or gas public utility shall provide access to utility information, services* and
unused capacity or supply on a non-discriminatory basis to all maricet participants, including affiliated
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and noi>affiliated companies, except as provided for in subsection 5.4 {Joint purchases}, subsection
5.5 {Corporate support} and subsection 6.1 {Competitive Utility Products and/or Services} below,
provided the transactions specified in Section 6 {Competitive Utility Products and/or Services} below
comply with all other applicable rulea

1. If an electric and/or gas public utility provides supply, capacity, services, or information to a
related competitive business segment of its public utility holding compare it shall make the offering
available, via a public posting, on a non-discriminatory basis to non-affiliated market participants, which
include competitors serving the same market as the related competitive business segment of the electric
and/or gas public utility's holding company.

4. Surplus Energy and/or Capacity

(a) An electric and/or gas public utility selling or making an offer to sell surplus energy, kWh and/or
Dth, respectively, and/or capacity, kW or therms, respectively, on a short term basis to its PUHC or a
related competitive business segment of its public utility holding company, shall make the offering
available on a non-discriminatory basis to non-affiliated electric or gas marketers, via a public posting.

(b) An electric and/or gas public utility making an offer to sell surplus energy, kWh and/or Dth,
respectively, and/or capacity, kW or therms, respectively, on a long term basis to (he PUHC or a
related competitive business segment of its public utility holding company, shall make the offering
available on a non-discriminatory basis to non-affiliated electric or gas marketers, via a public posting.

5. Offering of Discounts and Discretionary Waivers

(a) Except when made generally available by an electric and/or gas public utility through an open,
competitive bidding process, an electric and/or gas public utility shall not offer a discount or waive all or
any part of any other charge or fee to a related competitive business segment of its public utility holding
company, PUHC, or offer a discount or waiver for a transaction in which a related competitive business
segment of its public utility holding company is involved unless the electric and/or gas public utility shall
make such discount or waiver available on a non-discriminatory basis to other market participants.

1. An electric and/or gas public utility shall not give its PUHC or a related competitive business
segment of its public utility holding company involved in energy supply or marketing a preference with
respect to tariff provisions that provide for discretionary waivers of fees, penalties, etc., unless offered
to all others on a non-discriminatory basis.

(b) An electric and/or gas public utility shall document the cost differential underlying the discount to
its PUHC or a related competitive business segment of its public utility holding company in the Affiliate
Discount Report described in subsection 3.11 (a) below.

6. Interpretation of Tariff Provisions

(a) An electric and/or gas public utility shall apply tariff provision(s) on a non-discriminatory basis to
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its PUHC or related competitive business segments of its public utility holding company and to other
maiket participants and their respective customers if the tariff provision allows for discretion in its
application.

(b) An electric and/or gas public utility shall strictly enforce a tariff provision if the tariff provision
does not allow discretion in its application.

7. Processing Requests for Electric and/or Gas Public Utility Services

An electric and/or gas public utility shall process all requests for similar services provided by the
electric and/or gas public utility on a noihdiscriminatoiy basis for its PUHC or a related competitive
business segment of its public utility holding company and for all other maiket participants and their
respective customers.

8. Tying of Products and/or Services Provided by an Electric and/or Gas Public Utility

An electric and/or gas public utility shall not condition or otherwise tie the provision of any
products $nd/or services provided by the electric and/or gas public utility, nor the availability of
discounts of rates or other charges or fees, rebates, or waivers of terms and conditions of any products
and/or services provided by the electric and/or gas public utility to the taking of any products and/or
services from its PUHC or a related competitive business segment of its public utility holding company.

9. Assignment of Customers

An electric and/or gas public utility shall not assign customers to which it currently provides
products and/or services to any related competitive business segments of its public utility holding
company, whether by default, direct assignment, option or by any other means, unless that means is
equally available to all competitors on a non-discriminatory basis.

10. Business Development and Customer Relations

(a) Except as otherwise provided by these standards, an electric and/or gas public utility shall not
provide any assistance, aid or services to its PUHC or related competitive business segment of the
PUHC if related to customer enrollment, marketing or business development unless offered to all
competitors on a non-discriminatory basis. By way of example but not limited to, an electric or gas
public utility shall not

1. provide leads to its PUHC or a related competitive business segment of its public utility
holding company;

2. solicit business on behalf of its PUHC or a related competitive business segment of its public
utility holding company,

3. acquire information on behalf of or to provide to its PUHC or a related competitive business
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segment of its public utility holding company;
4. share market analysis reports or any other type(s) of proprietary or non-publicly available

reports, including but not limited to market, forecast, planning or strategic reports, with its PUHC or a
related competitive business segment of its public utility holding company;

5. shaie customer usage or end use equipment information obtained during the course of
providing electric and/or gas public utility services; including but not limited to the administration of
demand-side management programs, with its PUHC or a related competitive business segment of its
public utility holding company;

6. request authorization from its customers to pass on customer information exclusively to its
PUHC or a related competitive business segment of its public utility holding company;

7. represent or imply that the electric arri/or gas public utility speaks on behalf of its PUHC or
a related competitive business segment of its public utility holding company or that the customer will
receive preferential treatment as a consequence of conducting business with the related competitive
business segmeit of its public utility holding company; or

8. represent or imply that its PUHC or a related competitive business segment of its public
utility holding company speaks on behalf of the electric and/or gas public utility.

(b) Provided it is in compliance with these standards, and subject to the provisions of subsection
4.5(b), an electric and/or gas public utility may offer or provide customers advice or assistance with
regprd to a related competitive business segment of its public utility holding company and/or other
product and/or service providers upon the unsolicited request of the customer, so long as such advice or
assistance is provided with regard to other competitors on a non-discriminatory basis.

11. Affiliate Discount Reports

(a) If a discount, rebate, or other waiver of any charge, penalty, or fee associated with products
and/or services provided by an electric and/or gas public utility is offered to its PUHC or a related
competitive business segment of its public utility holding company, the electric and/or gas public utility
shall provide the following information within 24 hours of the time of the transaction, via a public posting:

1. the name of the its PUHC or related competitive business segment of its public utility holding
company involved in the transaction;

2. the rate charged;
3. the maximum rate;
the time period for which the discount, rebate, or waiver applies;

5. the quantities involved in the transaction;
6. the delivery points involved in the transaction;

7. any conditions or requirements applicable to the discount, rebate or waiver, and a
documentation of the cost differential underlying the discount as required in subsection 4 of Section 3
above; and

8. procedures by which a non-affiliated entity may request a comparable offer.

(b) An electric and/or gas public utility that provides its PUHC or a related competitive business
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segment of its public utility holding company a discounted rate, rebate, or other waiver of a charge,
penalty or fee associated with services offered by the electric and/or gas public utility shall maintain, in
compliance with N.T A C 14:5-5.2 or longer if required by another government agency, for each billing
period, the following information:

1. the name of its PUHC or a related competitive business segment of its public utility holding
company being offered products and/or services provided by the electric and/or gas public utility in the
transaction;

2. the related competitive business segment's role in the transaction, i.e., shipper,
marketer, supplier, seller, etc.;
3. the duration of the discount or waiver,
4. the maximum rate;
5. the rats or fee actually charged during the billing period; and

6. the quantity of products and/of services scheduled at the discounted rate during thd billing
period for each delivery point
7. facts demonstrating that the discounted rate, rebate, or other waiver of a charge, penalty or

fee was offered to non-affiliated entities on a non-discriminatory basis.

(c) All records maintained pursuant to these standards shall also conform to FERC rules where
applicable.

SECTION 4 INFORMATION DISCLOSURE

1. Customer Information

An electric and/or gas public utility may provide individual proprietary information to its PUHC
or a relatedcompetitive business segments of its public utility holding company, and only with prior
affirmative customer written consent or as otherwise authorized by the Board and only if it is provided
to unaffiliated entities on a non- discriminatory basis.

2. Non-Customer Specific Non-Public Information

(a) An electric and/or gas public utility shall make available non-customer specific non-public
information acquired as a result of operating the public utility's distribution system, including information
about an electric and/or gas public utility's natural gas or electricity purchases, sales, or operations or
about an electric and/or gas public utility's gas-related goods or services, electricity-related goods or
services, to a related competitive business segment of its public utility holding company only if the
electric and/or gas public utility makes such information available, via a public posting, to all other
service providers on a nondiscriminatory basis, and keeps the information open to public inspection.

1. An electric or gas public utility is permitted to exchange proprietary information on an
exclusive basis with its PUHC or a related competitive business segments of its public utility holding
company, provided it is necessary to exchange this information in the provision of the corporate support
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services permitted by subsection 5.5 below.

2. The PUHCs or related competitive business segment's use of such proprietaiy information
is limited to its use in conjunction with fee permitted corporate support services, and is not peimitted for
any other use.

3. Supplier Lists

When an electric and/or gas public utility makes available a list of electric generation and/or gas service
suppliers (suppliers), said list shall only contain those suppliers who aie duly licensed by the Board and
comply with the electric and/or gas public utility * s Board-approved tariff to operate on its distribution
system. Said list shall be maintained in alphabetical order, and not highlight or otherwise promote any
particular supplier.

4. Non-Public Supplier Information

(a) An electric and/or gas public utility may provide non-public information and data which have
been received from unaffiliated suppliers to its PUHC or a related competitive business segment of its
public utility holding company or other non-affiliated entities only if the electric and/or gas puUic utility
first obtains written affirmative authorization to do so from said unaffiliated supplier.

(b) An electric and/or gas public utility shall not solicit the release of such information exclusively to
its PUHC or a related competitive business segment of its public utility holding company in an eflfort to
keep such information from other unaffiliated entities.

5. Product and/or Service Provider Information

(a) Except upon request by a customer or as authorized in subsection 3 of this subsection or
otherwise by the Boaid, an electric and/or gas public utility shall not provide its customers with any list
of product and/or service providers, which highlights or otherwise identifies its PUHC or a related
competitive business segment of its public utility holding company, regardless of whether such list also
includes the names of unaffiliated entities.

(b) If a customer requests information about any affiliated product and/or service provider, the
electric and/or gas public utility may acknowledge that such affiliated product and/or service provider
exists, but shall provide no additional information unless it provides a list of all providers of gas-related,
electricity-related, or other utility-related products and/or services in business in its service territory,
including the related competitive business segnent of its public utility holding company.

Any such list shaD include all suppliers licensed by the Board.
2. Where maintaining such list would be unduly burdensome due to the number of service

providers, the electric and/or gas public utility shall not provide a list and may direct the customer to a
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generally available listing of service providers, e.g., the Board, the telephone directory or Internet

6. Record-Keeping

(a) An electric and/or gas public utility shall maintain complete and accurate records, documenting
all tariffed and non-tariffed transactions with its PUHC and a related competitive business segments of
its public utility holding company, including but not limited to, al waivers of tariff or contract provisions.

(b) An electric and/or gas public utility shall maintain such records in compliance with the time frame
required by N I A C 14:5-5.2 or longer if another government agency so requires.

(c) The electric and/or gas public utility shall make such records available for Board and/or RA
review upon 72 hours' notice, or at a time mutually agreeable to the electric and/or gas public utility and
the Board and/or RA.

7* Maintenance of Affiliate Contracts and Related Bids

An electric and/or gas public utility shall maintain a record of all contracts and related bids for
the provision of work, products and/or services to and from the electric and/or gas public utility to and
from the PUHC or related competitive business segments of its public utility holding company in
compliance with NT A.C 14:5-5.2 or longer if another government agency so requires.

SECTION 5 SEPARATION

1. Corporate Entities

An electric and/or gas public utility, its PUHC and related competitive business segments of its
public utility holding company shall be separate corporate entities.

2. Books and Records

(a) An electric and/or gas public utility and related competitive business segments of its public utility
holding company shall keep separate books and records.

(b) Electric and/or gas public utilities' books and records shall be kept in accordance with
applicable Uniform System of Accounts (USOA).

(c) The books and records of its PUHC or a related competitive business segment of an electric
and/or gas public utility's holding company engaged in transactions, interactions and relations with the
electric or gas public utility shall be open for examination by the Board.

3. Sharing of Plant, Facilities, Equipment or Costs
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(a) An electric and/or gas public utility shall not share office space, office equipment, services, and
systems with a related competitive business segment of its public utility holding company, except to the
extent appropriate to perform shared corporate support functions permitted under this subsection of
Section 5 or as follows.

1. An electric and/or gas public utility may access the computer or information systems of
a competitive related business segment of its PUHC or allow a related competitive business segment of
its PUHC to access its computer or information systems, for purposes of the sharing of computer
hardware and software systems and may share office space, office equipment, services and systems,
provided adequate system protections are in place to prevent the accessing of information or data
between the utility and its affiliate(s) which would be in violation of these standards.

i. Prevention of unauthorized access to computer and information systems must be
specifically addressed as part of an electric andfor gas public utility's compliance plan submitted
pursuant to subsection 1 .(b) of Section 7.

(b) Paragraph (a) of this subsection does not preclude an electric and/or gas public utility from
offering a joint product and/or service, provided such joint product and/or service is authorized by the
Board and is available to all non-affiliated product and/or service providers on the same terms and
conditions, e.g., joint billing services.

4. Joint Purchases

(a) An electric and/or gas public utility and its PUHC or related competitive business segments of
its public utility holding company may make joint purchases of products and/or services, but not those
associated with merchant functions.

(b) The electric and/or gas public utility must insure that all such joint purchases are priced,
reported, and conducted in a manner that permits clear identification of the electric and/or gas public
utility's portion and its PUHC or the related competitive business segment's portions of such purchases,
and that direct costs of the joint purchase(s) as well as the indirect purchasing costs are apportioned
between the electric and/or gas public utility and the related competitive business segment of the public
utility holding company in direct proportion to the relative amounts of the purchased produces) and/or
service(s) received and/or utilized, respectively, and in accordance with these standards and other
applicable Board allocation and reporting rules.

5. Corporate Support

(a) An electric and/or gas public utility, its public utility holding company and related competitive
business segments, or separate business segments of the public utility holding company created solely to
perform corporate support services may share joint corporate oversight, governance, support systems
and personnel. Any shared support shall be priced, reported and conducted in accordance with
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Sections 4 and 5, respectively, set forth herein, as well as other applicable Board pricing and reporting
requirements.

(b) Such joint utilization shal not allow or provide a means for the transfer of confidential customer
or market information from the electric and/or gas public utility to a related competitive business
segment of its public utility holding company in violation of these standards, create the opportunity for
preferential treatment or unfair competitive advantage, lead to customer confiision, or create significant
opportunities for cross-subsidization of a related competitive business segment of the public utility
holding company. In the compliance plan required pursuant to subsections 1 or 2 of Section 7 below, a
senior corporate officer from the electric and/or gas public utility and public utility holding company shall
verify the adequacy of the specific mechanisms and procedures in place to ensure the electric and/or gas
public utility follows the mandates of these standards, and to ensure the electric and/or gas public utility
is not utiliang joint corporate support services as a conduit to circumvent these standards.

6. Corporate Identification and Advertising

(a) A related competitive business segment of a public utility holding company shall not trade upon,
promote, or advertise its relationship with the electric and/or gas public utility, nor use the electric and/or
gas public utility's name and/or logo in any circulated material, including but not limited to, hard copy,
correspondence, business cards, faxes, electronic mail, electronic or hardcopy advertising or marketing
materials, unless it discloses clearly arxl conspicuously or in audible language that

1. the PUHC or related competitive business segment of the public utility holding company "is
not the same company as [LDC's NAME HERE], the electric and/or gas public utility";

2. the PUHC or related competitive business segment of the public utility holding company is
not regulated by the Board; and

3. "You do not have to buy [RELATED COMPETITIVE BUSINESS SEGMENT'S NAME
HERE] products in order to continue to receive quality regulated services from the electric and/or gas
public utility."

(b) The requirement of the name and/or logo disclaimer set forth in (a) above is limited to the use of
the name and/or logo in New Jersey.

(c) An electric and/or gas public utility, through action or words, shall not represent that, as a result
of its PUHC or a related competitive business segment of the public utility holding company's
relationship with the electric and/or gas public utility, its affiliate(s) will receive any different treatment
than other product and/or service providers.

(d) An electric and/or gas public utility shall not offer or provide to its PUHC or a related
competitive business segment of its public utility holding company advertising space in the electric and/or
gas public utility's billing envefope(s) or any other form of electric and/or gas public utility's written
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cammunication to its customers unless it provides access to aD other unaffiliated service providers on the
same terms and conditions.

(e) An electric and/or gas public utility shall not participate in joint advertising or joint maiketing
activities with its PUHC or related competitive business segments of its public utility holding company
which activities include, but aie not limited to, joint sales calls, through joint call centers or otherwise, or
joint proposals (including responses to requests for proposals) to existing or potential customers.

1. TTie prohibition in subsection (e) above not withstanding, at a customer's unsolicited request,
an electric and/or gas public utility may participate, on a nondiscriminatory basis, in norvsales meetings
with its PUHC or a related competitive business segment of its public utility holding company or any
other market participant to discuss technical or operational subjects regarding the electric and/or gas
public utility's provision of distoibution service to the customer,

2. Except as otherwise provided for by these standards, an electric and/or gas public utility
shall not participate in any joint business activity(ies) with its PUHC or a related competitive business
segment of its public utility holding company which includes, but is not limited to, advertising, sales,
marketing, communications and correspondence with any existing or potential customer,

3. An electric and/or gas public utility shall not participate jointly with its PUHC or a related
competitive business segment of the PUHC in trade shows, conferences, or other information or
marketing events held in New Jersey; and

4. An electric and/or gas public utility shall not subsidize costs, fees, or payments with its
PUHC or related competitive business segments of its public utility holding company associated with
research and development activities or investment in advanced technology research.

7. Employees

(a) Except as permitted in subsection 5 of Section 5 {Corporate support} above, an electric and/or
gas public utility and its PUHC or related competitive business segments of its public utility holding
company which are engaged in offering merchant functions and/or electric related services or gas related
services shall not employ the same employees or otherwise retain, with or without compensation, as
employees, independent contractors, consultants, or otherwise.

1. Other than shared administration and overheads, employees of the competitive services
business unit of the public utility holding company shall not also be involved in the provision of non-
competitive utility and safety services, and the competitive services are provided utilizing separate assets
than those utilized to provide non-competitive utility and safety sendees

(b) An electric and/or gas public utility and the PUHC or related competitive business segments of
its public utility holding company shall not have the same persons serving on the Board of Directors as
corporate officers, except for the following circumstances.
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1. In instances when these standards aie applicable to public utility holding companies, any
board member or corporate officer may serve on the holding company and with either the electric
and/or gas public utility or a related competitive business segment of the public utility holding company,
but not both the electric and/or gas public utility and a related competitive business segment of the public
utility holding company.

2. Where the electric and/or gas public utility is a multi-state utility, is not a member of a
holding company structure, and assumes the corporate governance functions for the related competitive
business segments, the prohibition against any board member or corporate officer of the electric and/or
gas public utility also serving as a board member or corporate officer of a related competitive business
segment shall only apply to related competitive business segments operating within New Jersey.

i In the case of shared directors and officers, a corporate officer from the electric and/or
gas public utility and holding company shall verify, subject to Board approval, in the electric and/or gas
public utility's compliance plan required pursuant to subsections 1 and 2 of Section 7 below, the
adequacy of the specific mechanisms and procedures in place to ensure that the electric and/or gas
public utility is not utilizing shared officers and directors in violation of the Act or these standards.

(c) All employee transfers between an electric and/or gas public utility and its PUHC or related
competitive business segments of its public utility holding company providing or offering competitive
services to retail customers in New Jersey which are engaged in offering merchant functions and/or
electric related services or gas related services shall be consistent with the following provisions:

1. The electric and/or gas public utility shaU make a public posting of all employee transfers
within 3 working days,

2. An electric and/or gas public utility shall track and report annually to the Board all employee
transfers between the electric and/or gas public utility and such related competitive business segments of
its public utility holding company.

3. Once an employee of an electric and/or gas public utility is transferred to such related
competitive business segment of its public utility holding company, said employee may not return to the
electric and/or gas public utility for a period of one year, unless the related competitive business segment
of the public utility holding company to which the employee is transferred goes out of business or is
acquired by a non-affiliated company during the one-year period.

4. In the event that an employee is returned to the electric and/or gas public utility, such
employee cannot be transferred for employment by a related competitive business segment of the public
utility holding company which is engaged in offering merchant functions and/or electric-related services
or gas-related services fQr a period of one year.

(d) Employees transferring from an electric and/or gas public utility to a related competitive business
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segment of the public utility holding company are expressly prohibited from using any information gained
from the electric and/or gas public utility to the benefit of the related competitive business segment of the
public utility holding company or to the detriment of other unaffiliated product and/or service providers.

L Any electric and/or gas public utility employee hired by a related competitive business
segment of the public utility holding company shall not remove or otherwise provide information to said
affiliate which sail related competitive business segment of the public utility holding company would
otherwise be precluded from having pursuant to these standards.

ii An electric and/or gas public utility shall not make temporary or intermittent
assignments, or rotations to related competitive business segments of its public utility holding company.

8. Transfer of Services

(a) All transfers of services not prohibited by these standards shall be subject to the following
provisions:

1. Transfers from the electric and/or gas public utility to a related competitive segment of its
public utility holding company of services produced, purchased or developed for sale on the open
market by the electric and/or gas public utility will be priced at no less than the fair maricet value.

2. Transfers from a related competitive business segment of the public utility holding company
to the electric and/or gas public utility of services produced, purchased or developed for sale on the
open market by the related competitive business segment of the public utility holding company shall be
priced at no more than fair market value.

3. Prices for services regulated by a state or federal agency shall be deemed to be the fair
market value.

4. Services produced, purchased or developed for sale on the open market by the electric
and/or gas public utility shall be provided to related competitive business segments of its public utility
holding company and unaffiliated company(ies) on a nondiscriminatory basis, except as otherwise
required or permitted by these standards or applicable law.

5. Transfers of services not produced, purchased or developed for sale on the open market by
the electric and/or gas public utility from the electric and/or gas public utility to related competitive
business segments of its public utility holding company shall be priced at folly allocated cost

6. Transfers of services not produced, purchased or developed for sale on the open market by
a related competitive business segment of the public utility holding company from that related
competitive business segment of the public utility holding company to the electric and/or gas public utility
shall be priced at the lower of fully allocated cost or fair market value.
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9, Transfer, Lease or Rental of Utility Assets

(a) All transfers, leases, rentals, licenses, easements or other encumbrances of utility assets to a
PUHC or related competitive business segments of a PUHC not prohibited by these
standards shall be subject to the following pricing provisions, consistent with all other
applicable Board rules:

<b)
1. Transfers, leases, rental, licenses, easements or other encumbrances of utility assets from the

electric and/or gas public utility to a related competitive business segment of its public utility holding
company shall be recorded at fair market value or book value as determined by the Board.

2. Transfers, leases, rental, licenses, easements or other encumbrances of assets from a related
competitive business segment of the public utility holding company to the electric and/or gas public utility
shall be recorded at the lesser of book value or fair market value.

SECTION 6 COMPETITIVE PRODUCTS AND/OR SERVICES OFFERED BY A
UTILITY OR RELATED COMPETTTVE BUSINESS SEGMENTS OF A
UTILITY

1. Eligible Competitive Products and/or Services

(a) Except as provided for in the Act or these standards, an electric and/or gas public utility or a
related competitive business segment of an electric and/or gas public utility shall not offer competitive
products and/or services without the prior review and approval by the Board of a proposed tariff,
except where pre-empted by federal law.

1. A public utility holding company may offer any competitive service, including, but not limited
to, electric generation service, telecommunications service, and cable service, to retail customers of an
electric public utility that is owned by the holding company, but only through a related business segment
of the holding company that is not an electric public utility or a related business segment of the electric
public utility. Competitive services shall be offered in compliance with all Board rules and regulations
for carriers of theses services.

2. A public utility holding company may offer a competitive service to retail customers of a gas
public utility that is owned by the holding company, but only through a related business segmert of the
holding company that is not a related business segment of the gas public utility; provided however, that
in the event that a gas public utility is not part of a holding company legal structure, competitive services
may be offered by a related competitive business of that gas public utility as long as that related
competitive business segment is structurally separated from the gas public utility, and provided that
interactions between the gas public utility and the related competitive business segment are in
compliance with these standards.

(b) An electric and/or gas public utility or its related competitive business segment may only offer to
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provide the following competitive products and/or services:

1. Metering, billing or administrative services that are deemed competitive by the Board
pursuant to NJSA 48:3-56.

2. Products and/or services related to customer and public safety and reliability of non-
competitive utility services as determined by the Board;

3. Competitive products and/or services that have been offered by any electric and/or gas
public utility in the State prior to January 1,1993 or that have been approved by the Board prior to
February 9,1999, to be offered by any electric and/or gas public utility in the State;

4. Products and/or services that are substantially similar, as determined by the Board, to
competitive services that have been offered by any electric and/or gas public utility in the State prior to
January 1,1993 or that have been approved by the Board prior to February 9,1999 to be offered by
arty ekcfric and/or gas public utility in the State and, in the case of electric public utilities, for which a
request for approval by the public utility seeking to offer such service had been filed with the Board on
or before July 1, 1998.; or

5. Competitive services to normesidential customers using existing public utility employeesi

(c) For a competitive product and/or service that has been offered by an electric and/or gas public
utility prior to January 1,1993 or that has been approved by the Board prior to February 9,1999, the
electric and/or gas public utility may continue offering such product or service, subject to the provisions
of these standards and applicable law and shall not be required to seek further approval to offer said
product and/or service, provided, however that if the electric and/or gas public utility does not have a
tariff for the service on file with the Board, the electric and/or gas public utility shall file with the Board
within 60 days of the date of final adoption of these standards a tariff setting forth the pricing terms, and
other terms and conditions of the product and/or service*

(d) For arty new competitive product and/or service which an electric and/or gas public utility or its
related competitive business segment intends to offer, consistent with these standards, the electric and/or
gas public utility must file a proposed public tariff to the Board for its review and approval for the new
product and/or service, along with the information in the attachment (Appendix A).

(e) Copies of the petition for approval, including proposed tariff and other required information,
shall be certified and shall be accompanied by a certificate of service demonstrating that the petition was
served on the Division of the Ratepayer Advocate simultaneous to its submission to the Board.

(f) All tariffs for competitive services filed with the Board shall be in the public records unless the
rates contained therein are determined to be proprietary, in which case said tariffs shall be filed under
seal and made available under the terms of an appropriate protective agreement as provided by Board
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Order. The public utility shall have the burden of proof by affidavit and motions to demonstrate the
need for proprietary treatment The rates shall become public upon Board approval.

2. Standards for Approval

(a) The Board may approve a proposed new competitive product and/or service filing if the electric
and/or gas public utility has demonstrated and the Board determines feat:

1. the proposed product and/or service is competitive, consistent with the standards for
competitive products and/or services set forth in the Act and as determined by the Board;

2. the provision of the proposed product and/or service by the electric and/or gas public utility
will not adversely impact the electric and/or gas public utility's ability to offer its non-competitive
services to customers in a safe, adequate and proper manner, and that in all instances where resources
are jointly deployed by the electric and/or gas public utility to provide competitive and non-competitive
services and resource constraints arise, the provision of safety-and reliability-related and non-
competitive services receives the higher priority;

3. the competitive product and/or service will be offered in a non-discriminatory manner to all
customers; and

4. the price which the electric and/or gas public utility or its related competitive business
segment will charge for the competitive product and/or service will equal or exceed the fully allocated
cost to the electric and/or gas public utility or its related competitive business segment to provide the
competitive product and/or service, and will not otherwise result in cross-subsidizatioa

(b) Notwithstanding any other provisions of these Standards, the Board may determine that any
service shall remain regulated for purposes of public safety and welfare. Notwithstanding the other
provisions of these standards, an electric and/or gas public utility shall continue to offer safety-related
services, as determined by the Board, free of charge to its customers or as otherwise determined by the
Board.

3. Conditions for Offering Competitive Products and/or Services

(a) All electric and/or gas public utility employees who are directly involved in the provision of non-
competitive services as well as competitive services, or who aie involved in the provision of more than
one competitive service, must maintain complete and accurate time logs to track and record the amount
of time spent in the performance of each service. For those employees who travel to remote or
customer locations in the provision of competitive services, time logs shall account for and allocate as
time to the competitive service all time spent traveling to and from each competitive service job, as well
as the time spent performing related diagnostics, repair and/or installation, and allocated share of
downtime.
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(b) Each electric and/or gas public utility is responsible for and has an ongoing obligation to track,
monitor and update, as necessary, its fully allocated cost of providing each competitive product and/or
service offering by itself or its related competitive business segment, and to ensure that the price it or its
related competitive business segment charges for each such competitive product and/or service at all
times equals or exceeds the fully allocated cost of providing such competitive products and/or services
and to file the notification required by Subsection 6 below.

(c) Each electric and/or gas public utility is responsible for and has an ongoing obligation to ensure
that its and/or its related competitive business segment's offering of competitive products and/or
services does not adversely impact its ability to provide safe, adequate and proper electric and/or gas
public utility service.

(d) Each electric and/or gas public utility is responsible for and has an ongoing obligation to ensure
that it or its related competitive business segment's competitive products and/or services are offered in a
non-discriminatory manner to all customers.

(e) An electric and/or gas public utility employee engaged in providing non-competitive, regulated
services shall not violate these iules regarding cost allocation and fair competition and shall not

1. solicit competitive services business on behalf of the public utility or its related competitive
business segment, or provide business leads to the public utility's or its related competitive business
segment's employees engaged in the offering of competitive services;

2. share market analysis reports or other type(s) of proprietary or non-publicly available
reports, including but not limited to market, forecast, planning or strategic reports, with the public
utility's employees involved in the offering of competitive products and/or services, or with employees of
a related competitive business segment of the public utility, unless such information is made available on
a non-discriminatory basis to all other service providers and the information is kept open to public
inspection, or as otherwise authorized by the Board;

3 represent or imply that a customer will receive preferential treatment as a consequence of
obtaining competitive products and/or services from the public utility or its related competitive business
segment as opposed to a non-affiliated service provider,

4. provide a customer preferential treatment as a consequence of obtaining competitive
products and/or services from the public utility or its related competitive business segment as opposed
to a non-affiliated service provider,

5. process any request for non-competitive services offered by (he electric and/or gas public
utility on a preferential or discriminatory basis for a customer taking competitive products and/or
services from (he public utility or its related competitive business segment, as opposed to taking such
products and/or services from a non-affiliated provider,
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6. condition or otherwise tie the provision of any non-competitive services provided by the
public utility, nor the availability of discounts of rates or other charges or fees, rebates, or waivers of
terms and conditions of any non-competitive products and/or services provided by the public utility to
the taking of any competitive products and/or services from the public utility or its related competitive
business segment;

7. assign customers to which the public utility currently provides products and/or services to its
related competitive business segment, whether by default, direct assignment, option or by any other
means, unless that means is equally available to all competitors.

4. Accounting Standards, Books and Records and Periodic Reporting

(a) Each electric and/or public utility and/or its related competitive business segment shall maintain,
within its general ledger, separate subledgers for each competitive service and/or product offered. The
subledgers shall contain assets, revenue and expense accounts as necessary to record all transactions of
each competitive product and/or service offered. Each electric and/or gas public utility and/or its related
competitive business segment shall also track the following:

total customers;
2. total revenues received by the utility;

dedicated assets;
4. canying costs on dedicated assets;

portion of shared assets allocated to the competitive service(s);
6. dedicated expenses incurred in the start-up, promotion, and provision of service;

fully allocated shared expenses;
8. total maigins, defined as the difference between the total revenues received and the total

expenses;
9. net revenues, defined as the difference between total revenues and dedicated expenses;
10. any such other item as the Board may determine,

(b) Each electric and/or gas public utility shall file with the Board, by no later than forty-five (45)
days following the close of each calendar year, an annual financial report and, no later than six (6)
months thereafter each year, a semi-annual financial report, providing information on the financial
performance of each competitive product and/or service offering made by the public utility and/or its
related competitive business segment, utilizing the information compiled pursuant to subsection 4(a)
above.

(c) Each electric and/or gas public utility is responsible in the preparation of its annual and semi-
annual reports to be filed in accordance with subsection 4(b) above, to reflect the most current cost
information available to report the financial performance of it and/or its related competitive business
segment's competitive product and/or service offerings.
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(d) All transfers, leases or rental of utility assets from an electric and/or gas public utility to a related
competitive business segment of the public utility, for purpose of the asset becoming a dedicated asset
of the related competitive business segment of the public utility, shall be recorded at the greater of book
cost or fair market value and shall be subject to approval by the Board.

5. Treatment of Revenues

(a) The revenues received by an electric and/or gas public utility or its related competitive business
segments) for the provision of a competitive product and/or service shall be treated in the following
manner

1. The level of gross revenues representing the fully allocated cost of providing the service shall
be recorded in the respective competitive service revenue account and treated above-the-line for
ratemaking purposes and credited to ratepayers in a manner to be determined by the Board.

2. For electric public utilities and related competitive business segments of electric public
utilities except as set forih in (3) below, pursuant to subsection b. of Section 7 of the Act, fifty (50) % of
the total margins shall be recorded in respective competitive service revenue accounts and treated
above-the-line for ratemaking purposes and credited to ratepayers via a credit to the market transition
charge, or distribution service charge in a manner to be determined by the Board.

3. For a related competitive business segment of an electric public utility, 25% of the total
margins shall be recorded in respective competitive service revenue accounts and treated above-the-line
for ratemaking purposes and credited to ratepayers of the electric public utility via a credit to the market
transition charge, or distribution service charge in a manner to be determined by the Board.

4. For gas public utilities the total margins shall be treated above-the-line for ratemaking
purposes and credited to ratepayers in a manner to be determined by the Board.

(b) Revenues received by an electric and/or gas public utility as the result of a transfer of services or
a transfer, lease or rental of assets to an affiliate shall be recorded in respective competitive service
revenue account and credited to ratepayers in a manner to be determined by the Board.

6, Change(s) in Price or Terms and Conditions

(a) Each electric and/or gas public utility is required to file a public tariff with the Board for each
competitive product and/or service it or its related competitive business segment offers in the State,
setting forth the pricing terms and other terms and conditions associated with these competitive products
and/or services.

(b) Subsequent to the filing of an initial tariff for an existing competitive product and/or service
offering pursuant to subsection l(c) above, or subsequent to the initial approval by the Board for the
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offering of a new competitive product and/or service by an electric or gas public utility or its related
competitive business segment pursuant to subsections l(d) and 2 above respectively, an electric and/or
gas public utility or its related competitive business segment may mate modifications to the pricing terms
or other terms and conditions of a competitive product and/or service offering without further approval
of the Board, provided that the electric and/or gas public utility must notify the Board of the proposed
change at least 30 days prior to its intended implementation, such notification to include:

1. a proposed revised tariff with changes in pricing and/or other terms and conditions clearly
idertified;

2. an affidavit from an officer of the eleciric and/or gas public utility, including justification, that
the proposed changes do not render the product and/or service offering in non-compliance with the
standards for approval set forth in subsection 2 above.

7. Change(s) in Competitive and/or Service Offering

(a) Any change by an electric and/or gas public utility or its related competitive business segment of
a previously Board-approved competitive product and/or service offering, which change shall include,
but is not limited to, an expansion of the product and/or service offering outside of the electric and/or
gas public utility's franchise aiea, shall require the review and prior approval of the Board.

(b) An electric and/or gas public utility proposing a substantive chaise in offering by itself or its
related competitive business segment must submit to the Board, at least 60 days prior to the intended
effective date of the change in offering, information sufficient to demonstrate that the change in offering
will not adversely impact the ability of said electric or/gas public utility to provide safe, adequate and
proper electric and/or gas public utility service.

8. Violations

(a) In the event that the Board determines that an electric and/or gas public utility or its connected
competitive business segment has offered a competitive product and/or service without the prior
approval of the Board pursuant to subsections 6.1, 6.2 or 6.7 above, or without the prior notification to
the Board pursuant to subsection 6.6 above, such electric and/or gas public utility or its related
competitive business segment shall immediately be required to cease and desist such unauthorized
product and/or service offerings for a period of at least 90 days as determined by the Board and,
subject to further hearings of the Board, may be subject to further penalties as determined by the Board
pursuant to subsection 1 .(b) of Section 9 below.

(b) In the event that the Board determines as a result of the audit performed pursuant to Section 8
of the Act, subsection 3 of Section 7 of these standards or by other means, after providing the electric
and/or gas public utility an opportunity to be heard, pursuant to Section 8(f)3 of the Act, that an electric
and/or gas public utility or its related competitive business segment has violated any provision(s) of this

-24-



section of these standards, the Board may take one or more of the following actions:
1. order a reimbursement, including interest, to competitive product and/or service offering

customers of any overcharges resulting from the violation;

2. order a reimbursement to electric or/gas public utility ratepayers, including interest, of any
cross-subsidy(ies) found to have been provided to the competitive product and/or service offerings;

3. impose a penalty of up to $10,000 for each such violation;

4. For a first violation:

i. order a violating electric and/or gas public utility to cease some or all competitive product
and/or service offerings and form a related competitive business segment of the public utility to perform
the competitive product and/or service offerings; or

ii. order a violating related competitive business segment of an electric or/gas public utility to
cease some or all competitive product and/or service offerings and permit fiirthercampetitive offerings
only through a related competitive business segmeit of the public utility holding company; and

5. For a second and subsequent violations:

i. order a violating related competitive business segment of the previously-violating public
utility to cease some or all competitive product and/or service offerings and permit farther competitive
offerings only through a related competitive business segment of the public utility holding company.

SECTION 7 REGULATORY OVERSIGHT

1. Compliance Plans

(a) No later than three months from the final adoption of these standards, each electric and/or gas
public utility shall file its compliance plan with the Board and provide a copy of said plan to the RA.

(b) Said compliance plan shall demonstrate that there are adequate procedures in place to ensure
compliance with these standards.

1. Said compliance plan shall contain an accurate list of all affiliates of an electric and/or gas
public utility, including the business name and address, name and business telephone number of at least
one officer of each affiliate and a brief description of the business of each affiliate.

i The information required by subsection l(b)l. above shall be updated within five (5)
business days of any change(s) thereto as well as make a public posting thereof.
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(c) Absent Board action to the contrary, the electric and/or gas public utility's compliance plan shall
be in effect between its filing and the Board's decision.

(d) Annually thereafter or upon changes thereto, the electric and/or gas public utility shall file a
revised compliance plan with the Board and the RA.

2. New Affiliate Compliance Plans

Upon the creation of a new affiliate which is covered by these standards, the electric and'or gas public
utility shall immediately notify the Board as well as mate a public posting thereof

3. Audits

(a) By no later than December 31,1999, at the discretion of the Board, fee electric and/or gas
public utility shall have an audit prepared by an independent auditor, to be selected by the Board, which
verifies that the electric and/or gas public utility is in compliance with these standards.

1. The scope of the audit shall be established by the Board.

(b) An audit performed by an independent auditor shall be at the gas and/or electric public utility's
expense.

(c) After December 31,2000, subsequent audits will be performed at least every 2 years
thereafter.

SECTION 8 DISPUTE RESOLUTION

1. Procedure

(a) An electric and/or gas public utility shall establish and file with the Board a dispute resolution
procedure, including the establishment of a telephone complaint hotline, to address complaints alleging
violations of these standards.

(b) At a minimum, the procedure shall designate a person to conduct an investigation of the
complaint and communicate the results of the investigation to the complainant, in writing, within thirty
days after the complaint is received, including a description of any action taken.

(c) An electric and/or gas public utility shall report any violation of these standards to the Board,
with a copy provided to the RA, within five (5) business days of becoming aware of any such
violations).

(d) The electric and/or gas public utility shall maintain a log of all resolved and pending complaints.
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The log shall be subject to review by the Board and RA and shall contain, at minimum, a summary of
the complaint, the manner in which the complaint was resolved, or an explanation why the complaint
remains pending.

SECTION 9 VIOLATIONS AND PENALTIES

1. Penalties

(a) If, as a result of an audit conducted pursuant to subsection 13 above or by any other means,
the Board determines that an electric and/or gas public utility has committed violations of Sections
3,4,5,7 or 8 of these standards which are not substantial violations, the Board is authorized to impose a
penalty of up to $10,000 for each such violation upon said electric and/or gas public utility.

(b) If, as a result of an audit conducted pursuant to subsection 7.3 above or by any other means,
the Board determines after providing the electric and/or gas public utility notice of a public hearing and
an opportunity to be heard, that an electric and/or gas public utility has committed violations of Sections
3,4, 5, 7 or 8 of these standards which are substantial in nature, the Board is authorized to take some
or all of the following actions:

1. Impose a penalty of up to $10,000 for each such violation(s).

2. Order appropriate reimbursement to electric or/gas public utility ratepayers, including interest.

3. For a first violation:

i. order a violating electric or/gas public utility to cease some or all competitive product
and/or service offerings and form a related competitive business segment of the public utility to perform
the competitive product and/or service offerings; or

ii. order a violating electric or/gas public utility to cease some or all competitive product
and/or service offerings through a related competitive business segment of the public utility holding
company; and

4. For a second violation:

i. Initiate a hearing to reconsider its approval of the formation of the public utility holding
company.
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